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Insurance Europe position on the ELD
Insurance Europe, the European (re)insurance federation, wishes to provide its comments on the European Parliament’s JURI committee draft own-initiative report (2016/2251(INI)) on the application of Directive 2004/35/EC on environmental liability with regard to the prevention and remedying of environmental damage (the Environmental Liability Directive - “ELD”). 
As a general remark, Insurance Europe would like to stress that the ELD currently works in practice and cautions that any change to the Directive could have a serious negative impact on the development of the markets for environmental liability insurance. 
[bookmark: _GoBack]Therefore, in addition to the more specific issues raised below, Insurance Europe recommends that focus should primarily be placed on ensuring that effective measures are being taken throughout the EU to prevent and mitigate any potential environmental accidents. In particular, the whole body of European environmental law must be fully implemented at the national level and provisions should be introduced for competent authorities to oversee and, if necessary, enforce compliance with environmental provisions.
Insurance Europe also wishes to express support for the European Commission’s Multi-Annual ELD Work Programme (“MAWP” hereon) for the period 2017-2020. Insurance Europe agrees with the Commission that the knowledge and implementation deficiencies of the ELD can be tackled without any legal amendments. As outlined further on, Insurance Europe believes that the objectives set out in the EC’s MAWP will ensure that the ELD is consistently applied across member states.
Mandatory financial security requirements could hamper market development
Insurance Europe would like to reiterate that many different solutions are available across the EU regarding financial security instruments, insurance being one of them. This allows member states to assess their individual circumstances and decide on the approach best suited to their needs, taking into account available cover, risk awareness, insurance needs of the targeted industries as well as government experience when carrying out ELD claims. 
On the contrary, with the introduction of mandatory insurance throughout the EU, as suggested in the draft report, not only would the benefits of such a flexible approach be lost, but it would also distort what are still developing markets. Specifically, some insurers may decide to withdraw from the market being unable or unwilling to offer cover under such circumstances. 

Extending the scope of strict liability under the ELD and rewording the definition of environmental damage
Insurance Europe agrees with the EC’s assessment that there is not sufficient evidence to justify extending the scope of strict liability; rather, the current regime adequately reflects the environmental liability exposure of operators. 
As noted in recital 13 of the ELD, not all forms of environmental damage can be remedied by means of a (strict) liability mechanism. Extending the definition of environmental damage, e.g. to air as the draft report suggests would severely impact the current functioning of the regime. It is physically impossible to remediate air outside of enclosed structures (i.e. buildings). Making operators liable for damage to air would therefore take the character of a financial penalty or fine, but would not improve the air’s conservation status. Moreover, due to the air’s inconsistent character it will in most cases be impossible to identify the polluter, thereby weakening and not strengthening the “polluter pays” principle. 
Extending the definition of environmental damage would make it difficult to identify the causal link between a particular activity and the resulting environmental damage, on the basis of the broad definition suggested by the EP. Under the current regime, environmental damage is well-defined. 
Moreover, widening the scope could diminish the effectiveness of the ELD and the functioning of insurance markets. Premiums would likely increase and available market capacity could decrease as insurers decide to withdraw from the market, not being able or willing to offer cover.
With regard to new technological and medical findings in connection with pollutants, the European Union already has in place a number of existing laws and provisions to address assessment, safety and control associated with the import, use, management and emissions of pollutants, including those identified as emerging risks. These laws support the ELD’s approach to determining the significance of damage. Furthermore, Annex I of the ELD provides comprehensive criteria for determining the significance of damage to environment and human health – with reference to baseline condition and creation of significant damage (risk-based approach) respectively. To this, end the existing provisions of the ELD sufficiently support the assessment and remediation of emerging pollutants.
Similarly, Insurance Europe cautions against the draft report’s call to introduce third-party liability for certain losses in the ELD. The Directive’s objective is to prevent and remedy damage to the environment, not damage to human health or property caused by pollution, and the very specific liability regime it prescribes is tailored to this aim. There are co-existing liability regimes (and insurance products) that already cover third-party liability losses (bodily injury and property damage) the draft report wishes to see covered. Each Member State has well-established rules for dealing with death/disease/injury and traditional damage. Moreover, a potential extension of the ELD to include bodily injuries could bring conflict with Employer’s Liability and Workers’ Compensation. 

The introduction of an EU-wide fund would lead to diminishment of safety (moral hazard)  
Insurance Europe is concerned about the impact an EU fund would have on the risk management practices/exposures of industrial operators, as well as on the insurance market.
Risk prevention and risk management are key to minimising industrial disasters and here the insurance industry has an expertise that is not matched by state-run mechanisms. An EU-wide fund would not properly consider individual risk assessment and risk minimisation, and would effectively diminish the incentive to take adequate risk prevention measures, thus creating a situation of “moral hazard”. 

Better information and convergent understanding of terminology is key towards improving implementation
Insurance Europe fully supports the draft report’s aim to improve the data and information sources of environmental damages across the EU, eg in the form of a database. As more relevant data becomes available, the offer of environmental liability insurance products will also increase. 
Insurance Europe also endorses the objective of ensuring a common understanding of the ELD by clarifying any uncertainty in the terminology and concepts to ensure its consistent interpretation across member states. Insurance Europe also believes that the MAWP’s priority action to support implementation will be instrumental in helping member states to implement the ELD provisions both technically and procedure-wise.
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