
	
[image: CEA+baseline_RVB_200dpi(psd)]
Insurance Europe’s comments on BEFIT to DG TAXUD

Equalisation provision: 
Insurance companies are usually required by the applicable commercial law to maintain an equalisation provision, which serves to mitigate the effects of the fluctuations in the annual number of claims requirements, in the following years. The treatment of equalisation provisions differs between many Member States where this approach exists. Examples from a number of markets have been included below, although these do not represent the totality of Member States where companies are required to set up equalisation provisions:
Under the German GAAP, the equalisation provision is registered in the liability section of the balance sheet. However, the treatment is different under IFRS, where it is based on current measurements of future cash flows over the period of an insurance contract. Equalisation provisions are fully deductible from a taxation point of view. 
In Austria, the treatment of the equalisation provision is similar to the one in place in Germany. There is a mandatory provision set by a special regulation. Since 2001 the equalisation provision is not fully tax deductible anymore, but only to 50%. Equalisation provisions are enforced in the property and casualty lines of business, whereas no provisioning is foreseen for life and health insurance.
The Italian law provides for the deduction from the income tax base for any allocation to technical reserves insofar as the reserve is set up on a statutory basis (legal or administrative obligation) and within the ceiling of the maximum amount recognised by the regulations relating to the commercial balance sheet. Specific criteria have been issued by the Supervisory Authority regarding the calculation of equalisation provisions, generally based on claims/premiums ratios over time.
In the Netherlands, whether under IFRS or Dutch GAAP, equalisation provisions do not exist or are not used: such accounting provision (if any) would not be allowed for tax purposes in the Netherlands. However, it should be noted that Dutch insurance companies can form an equalisation reserve for tax purposes, but such equalisation is based on specific tax rules. Under tax law, insurance companies can form a profit & loss equalisation provision with the aim to spread/set off taxable profits and losses over time.
[bookmark: _Hlk138233966]The Swedish equalisation reserve is a specific insurance reserve set under a rule by the Swedish Financial Supervisory Authority. Provisions made to the equalisation reserve are tax deductible for income tax purposes. Under local GAAP it is recorded as an insurance reserve but under consolidated financial statements it is divided into an equity part and a liability part. Under consolidated financial statements the result before tax is thus higher than under local GAAP. 
In France, (re)insurers may record equalisation provisions for a limited list of insurance classes, in accordance with insurance legislation. The French tax legislation has issued specific criteria (yearly percentage of underwriting profits, maximum amount per risks, duration) regarding the tax deductibility of equalisation provisions. Under IFRS accounting principles, equalisation provisions are not acknowledged. Therefore, there are discrepancies between companies in France, depending on the set of accounting principles under which their financial statements are established.

In several EU Member States, the equalisation (volatility) provision is a mandatory provision due to the national insurance supervision act in the non-life insurance business. Under IFRS 17 (and formerly also under IFRS 4) this provision is not foreseen. The difference in treatment between the two accounting standards may potentially translate into different tax bases, depending on the accounting standard applied for the group consolidated accounts. This aspect should be carefully taken into consideration when designing the BEFIT rules, as a share of European insurance groups are not obliged to calculate the consolidated financial statement based on IFRS but based on local GAAP. Special consideration should be applied to ascertain that the provisions are deductible also under BEFIT.

Treatment of technical provisions:
Special consideration should be given to the treatment (deductibility) of technical provisions (life and non-life provisions), besides the case of equalisation provisions. Based on national regulations, insurance companies might also be obliged to have other specific types of provisions such as, for instance, concerning life insurance contracts with participation features or special provisions to safeguard the contractual interest.

Special reserve
Country-related example:
Pursuant to Article 143 of the Austrian Insurance Supervision Act (VAG), insurance companies are required to establish a risk reserve which is part of equity. Each year, 0.6% of the earned premiums of domestic business, reduced by the reinsurance cession, must be allocated to the risk reserve. However, the reserve may not exceed 4% of these premiums. It may only be used to cover losses that would otherwise have to be shown in the balance sheet and only after all other statutory and free reserves have been dissolved (therefore treated as a permanent difference and not included in the deferred taxes). After its release, the reserve must be newly formed. Allocations to the risk reserve were fully tax-deductible until 1995, in 1996 only 50% of the addition was tax-deductible and since 1997 additions are no longer tax deductible.

Taxability of capital gains and dividends: 
The BEFIT proposal by the European Commission will remove capital gains and dividends from the tax base, similarly to the participation exemptions applied to the corporate tax bases of EU Member States. However, an exception for certain insurance companies is envisaged. As shared by DG TAXUD, according to such exception, dividends and capital gains are included in the tax base in case “of life insurance and investment products for which the policyholder bears the risk and the benefit of the policy”. 

Concerning the scope of this exception, depending on the future wording that will be used, it may be unclear whether it captures only the so-called unit-linked life insurance or all life insurance products. Unit-linked/index-linked life insurance is different from other types of life insurance: the investment gains and losses or interests/dividends accruing on the underlying investments of the company (mainly based on shares of collective investment in transferable securities) are fully allocated to policyholders over time; the insurer evaluates those assets at a market value and sets up the reserve according to the evaluation of the underlying assets. 

Should the wording of the exception rely on the terminology used for the GloBE rules, it may be appropriate to specify that “unit-linked life insurance” falls under the exception, similarly to the explanation and example provided in section 3.4.1. (page 75) of the OECD Administrative Guidance, published on 2 February 2023. In this case, the shares are held on behalf of the policyholder and any dividend or capital gain is fully offset by a corresponding liability. This is, presumably, the rationale behind the removal of the dividend/capital gains tax exemption. 

Rules applicable to unit-linked/index-linked life insurance should either be generic or the draft directive should allow for adjustments in accordance with local insurance regulation in place in each Member State.

Other types of life insurance contracts may have comparable mechanics in the accounting of income and obligation to policyholders. However, for other types of life insurance the movement in the insurance companies’ reserves do not fully match the capital gains or dividends, for example by leaving a net profit. It should then be clarified whether dividends/capital gains from investments in these other cases are also captured by the exception.  

Taxation of the life insurance business
Country-related example:
A description of the Swedish taxation framework for life insurance is included, to highlight the particularities of the rules in place in certain member States and the potential difficulties, for BEFIT to take into account such differences.
In Sweden, occupational pensions and private pensions are to a very large extent secured by life insurance through a life insurance company or an occupational pension company. 
Income and costs attributable to assets and liabilities managed on behalf of policyholders and premiums related to life insurance policies are out of scope for corporate income taxation. Certain exceptions apply also for specific types of insurance products which are subject to income taxation. The life insurance business is instead subject to notional yield taxation (Swedish: avkastningsskatt), which is almost the only taxation that applies to life insurance companies. 
The yield is mainly calculated based on the opening balance of the assets managed on behalf of policyholders multiplied by the “government borrowing rate” (the interest rate on government bonds), which in turn is multiplied by the rax rate (15 % for pension policies and 30% for other life insurance).
BEFIT is based on a “profit/loss” approach while the taxation of the life insurance business is based on assets recorded in the balance sheet. Therefore, there is no direct link between the notional yield and the result in the profit/loss statement. Furthermore, it should be noted that yield tax is paid also when there is a loss in the profit/loss. BEFIT rules must address the connection between notional yield tax and income tax so that life insurance companies know how to calculate the tax base for any part of the business subject to corporate income tax.
In its BEFIT project, the Commission should therefore take into account such differences in Member States’ domestic regulations before proposing the introduction of “a one for all” approach. 
The introduction of BEFIT could potentially alter the taxation of the life insurance business in Sweden, thereby affecting the entire pensions system. The purpose of introducing a common method of calculating the tax base of corporate tax in the EU should not lead to the alteration of the tax system in a way that affects the conditions for pensions and other areas of life insurance, as would happen in Sweden with the current BEFIT proposals. 

In Austria, for life insurance, a special tax regulation exists concerning the tax base applied.

Taxability of fair value changes: 
It is expected that fair value changes of certain assets will be generally tax exempt in BEFIT. However, they will be included in the BEFIT tax base for insurance companies that are also non-exempt in the case of capital gains and dividends (e.g., for life insurance and investment products for which the policyholder bears the risk and the benefit of the policy). We believe that the scope of this exemption should be clarified to explain if it applies only to unit-linked/index-linked life insurance or also to other types of life insurance.

In any case, when designing such a rule, it should be clear which assets are taken into account for taxing fair value changes, and, for instance, how the fair value changes of ownership interests, bonds, and real estate would be taxed.

Amendments relative to IFRS 17: 
In order to enable a meaningful assessment of the BEFIT regulations from the perspective of (re)insurance companies, Insurance Europe believes that provisions addressing the impact of IFRS 17 on BEFIT should be available as soon as possible, possibly as part of the proposal published in September. Insurance Europe would also appreciate further clarity concerning the rationale behind the choice of addressing IFRS 17 at a later stage, by means of delegated acts, through comitology.

Factors for formula apportionment:
In order to enable a meaningful assessment of the BEFIT regulations from the perspective of (re)insurance companies, Insurance Europe would appreciate further clarity on the formula chosen for the apportionment. In particular, we would appreciate it if DG TAXUD could confirm -or correct/integrate- Insurance Europe’s understanding regarding the factors, derived from the discussion that took place on 13 June. Specifically, it could be clarified if there will be a differential treatment of financial assets being underlying assets of insurance products or so called "free assets".
The factors will likely be equally weighted and will be sales by destinations, tangible assets, intangible assets, and labour. 
The sales factors will include earned premiums net of reinsurance, allocated investment returns, and other investment revenues based on commissions.
For the determination of the location in which insurance services are provided, the residence of the policyholder will be used. 
For the other services that insurance undertakings can provide, DG TAXUD will use a formula based on other factors (primarily labour and assets).


National taxes - Deductibility as operating expenditures:
Insurance Europe is concerned that BEFIT might replicate a list of non-deductible expenses previously featured in Art. 11 and Annex III of the EC’s proposal for a CCCTB in 2011, with some modifications. We would still welcome the opportunity to work with the EC on this review in the context of taxes that impact on the European insurance industry.
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