TRANSPOSITION OF THE EU EQUAL TREATMENT DIRECTIVE

Introduction

1
This paper addresses some of the issues raised for insurers by the transposition of the EU Equal Treatment Directive. It represents the initial views of ABI, at an early stage in the transposition process. Our views are subject to change in the light of further information about practice in insurance companies, more detailed legal advice, and information about the means chosen to transpose the Directive. 

2
Insurance works by sharing risk. A pool of policyholders pays premiums that protect them all against specified risks. The advantage for individual policyholders is that collectively they can afford the premiums to cover risks which are unlikely to affect them individually but which, if they did, might well overwhelm them. For example, a pool of policyholders insures their lives. The probability is that few policyholders will die during the course of the policy, but the premiums of all policyholders in the pool will cover the payment of the sum assured to the unfortunate relatives of any policyholder who does die. 

3
Because risks are pooled, the price of the insurance premium reflects not the individual policyholder’s risk, but the risk of the pool, and the likelihood of the insured event within that pool. 

4
The business of insurers is therefore to manage pools of policyholders. One of the principal tools of competition in insurance is segmentation of the market. Pools of policyholders are split into sub-pools according to risk factor, and insurers set premiums and adjust policy conditions in the sub-pools with reference to those risk factors. For example, insurers segment the motor insurance market by gender (among other factors), and different premiums and cover reflect the different risks presented to the pool by male and female drivers. A logical consequence is that a number of companies have been set up specifically to provide insurance to female drivers, who get the benefit of their superior driving record. Segmentation ensures that premiums and policies are as closely tailored as possible to the circumstances of the individual policyholder, but there must always be a pool of policyholders large enough to share the risk. 

General points on transposition of the Directive

5
According to the Directive, Member States may take the option to permit gender-based differences in insurance premiums and benefits, subject to conditions about the relevance and accuracy of the data on which the differences are based, and about the publication of gender-related data. We welcome the Government’s  commitment to exercise this option. The opt-out should cover all classes of insurance. If the opt-out is restricted to those classes of insurance where gender-based differences currently exist, this will inhibit the development of innovative products in fields where data on differences between the genders does not yet exist in a suitable format.  

6
Overall, we wish to see the Directive transposed with a light touch, consistent with Ministers’ public commitments.  For this to happen, the consequences for insurers and their policyholders have to be considered at the same time as, rather than after, the legal issues of interpretation raised by the text. The terms of the Directive are so broad that, if firm decisions are taken based on legal considerations alone, there is a real risk of costly unintended consequences for customers of the insurance industry. 

7
It is also important that the Directive is not interpreted so restrictively as to prevent the exercise of commercial judgement on top of actuarial calculations, for example by inhibiting companies from offering discounts or special offers. Commercial judgement is crucial to continued healthy competition in the market, and to the upward pressure on customer service and downward pressure on prices that competition promotes. 

Impact of the Directive on the data used by insurers for gender-based differences

8
We have considered the impact of some of the terms used in Article 5 on current practice in the insurance industry, and reached a few preliminary conclusions. As stated above, some of these may in due course need to be revisited:

· The requirement for differences in premiums and benefits to be proportionate appears to pose us no difficulties, assuming this means there should be a clear relationship between the differences as shown in the data, and the differences in premiums and benefits; 

· The concept of gender being a determining factor does not seem a cause for concern, assuming this means that gender as a factor has an effect on the pool of insured persons; 

· The requirement for data to be relevant and accurate also seems to be acceptable, though there are issues of degree. Insurers’ over-riding concern is to match premiums and benefits as closely as possible to the risks in the pool of policyholders. To this end, they use the best data available.  This data may come from published sources, from the insurer’s own experience, or from a reinsurer’s recommendations;

· It is not clear what steps member states have to take to “ensure” the compilation, publication and updating of the data. The meaning placed on this word may have knock-on effects on other issues. For example, if an active role by national authorities in the publication of the data is required, this will add considerably to the burden and cost of the Directive.

Relationship between published data, and data used by insurers in the assessment of risk

9
In addition to published data, insurers use accumulated data from their own customer base to segment and target customers properly, and to price products more fairly. We have considered in some detail what relationship the Directive requires between data used by insurers in the assessment of risk, and published underlying data. This requirement is unclear, and is expressed differently in Article 5 (2) and in Recital 19.  

10
We do not believe that the Directive requires these two sets of data to be identical. To put it another way, we do not believe that the Directive limits insurers to the use of published data, or requires them to publish all the data they use. Our reasoning is based on the fact that the requirement to use gender-based data and the requirement to publish gender-based data are set out in separate sentences of Article 5(2). Gender-based differences are permitted where ‘the use of sex is a determining factor in the assessment of risk based on relevant and accurate actuarial and statistical data.’  The publication requirement appears in the following sentence, and calls for Member States to ‘ensure that accurate data relevant to the use of sex as a determining actuarial factor are compiled, published and regularly updated’.   There is no suggestion that these two sets of data have to be identical.

11
A requirement for insurers to use only published data, or to publish all their company-held data, would be an extreme reading of the Directive, with serious adverse consequences for the insurance market:

(i)
if insurers were obliged to publish all their company-held data, they would be denied use one of the main tools of competition, as all companies’ data would be common knowledge in the market. This would reduce insurers’ incentive to innovate, and lead to greater homogeneity in products, and therefore reduced choice for consumers. The obligation to publish all this data would of course be a significant administrative burden;

(ii)
If insurers were obliged to use only published data, the likelihood is that premiums would rise, as insurers would have to offer cover at rates that did not reflect their full understanding of the risks. In some cases insurers might even have to withdraw cover. The development of new products would be inhibited.  There would be significant potential for consumer detriment, as the best available data would not be used. Indeed, there are good arguments that an obligation to use only published data would run counter to the requirements in the Directive to use accurate and relevant data. It is interesting to note that in January 2006 the Office of Fair Trading (OFT) found that published Government statistics could exaggerate the case for taking out certain health insurance products. In 1995 the OFT also criticised insurers for using general population data to calculate income protection premiums, on the grounds that company-held data would have been more relevant. 

12
There clearly needs to be a relationship between published data and data used by insurers. Otherwise this Article would have no sense. However, it is not clear how close this relationship has to be. Our preliminary conclusion is that current underwriting practice in British insurers meets the requirements of the Directive on the relationship between published data, and data used by insurers to make decisions.   We therefore see no need for additional arrangements to be made for the publication of data. We believe that the published data are strong enough to justify the principle of gender-based differences in insurance, but that insurers should be able to continue using company-held data to price risk accurately and fairly.
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The ABI has conducted some initial soundings among its members about current underwriting practice. The findings are set out below:

a. Life & Annuities

The long term insurance business - that is companies that sell annuities and life products - have regard to published data when pricing on the basis of gender.  Not only do insurers base decisions on published data, but also it is insurers who directly contribute the information underlying the published data. For example, the data on annuitant mortality published by the Continuous Mortality Investigation Bureau is supplied entirely by insurers.  

Life insurers’ underwriting process will also include the use of in-house mortality data, based on an insurer’s own experience. It is important to underline that the insurer’s own experience and data is calibrated against the industry’s overall experience. There is a seamless link between pricing decisions in annuities and life insurance, and publicly-available data. Our members base their calculations on actuarial and statistical data from published sources, refined in the light of data based on experience with their pool of policyholders. Any requirement to put commercially-sensitive information into the public domain will inevitably lead to the watering down of the value of such information; and this will have the consequential effect of reducing competition in the various markets.  Ultimately this will be to the disadvantage of consumers.  

The main sources of published data are:

· Continuous Mortality Insurance Bureau (CMIB): www.actuaries.org.uk;

· Government Actuary’s Department (GAD): www.gad.gov.uk;

· ONS life expectancy data in its Health Statistics Quarterly and Population Trends;

· ONS population data (also used for differences between the sexes for married and unmarried lives);

· Staple Inn Actuarial Society regular research on longevity risk.

In general, these comments also apply to protection insurance products such as income protection and critical illness insurance. 

b. Motor Insurance

Motor insurers mainly use internally-produced data. There is a considerable amount of  publicly-available data, largely in the form of injury-related and crime-related statistics on gender differences in motor accidents.  This published data clearly reflects the same trends as insurers’ internal data, but it is not a primary source in the underwriting, as insurers’ own data pool of the cost of claims is more relevant in pricing risk. 

Publicly-available sources include: 

· Home Office statistics on motoring offences: www.homeoffice.gov.uk/rds/motor1.html;

· Department of Transport statistics on road deaths and injuries: 

http://www.dft.gov.uk/stellent/groups/dft_transstats/documents/divisionhomepage/037791.hcsp;

· Psychological studies demonstrating gender-based differences in driving behaviour and attitudes to risk published by the AA Motoring Trust: www.aatrust.com;

· Datamonitor data on underwriting results and claims for the UK Motor Insurance market: 

http://www.datamonitor.com/~0654d224736d49da853a6195fe9e4021~/industries/research/?pid=DMFS1821&type=Report.

c. Private Medical Insurance

Current practice within PMI is similar to Motor Insurance:  insurers rely mainly on company-held data.  However, there is a wealth of publicly-available data on morbidity.  Some of the main conditions on which claims are based - prostate cancer, breast cancer, arthritis and others - are the subject of regularly-published data by the ONS.  PMI policies cover a very wide variety of conditions, and insurers therefore take pricing decisions on the basis of in-house figures covering all claims costs. Gender and age are the main determinant factors. Published data and data used by insurers are rooted in the same population and therefore demonstrate the same trends.

Data can be found at:

· General health and the use of health services: http://www.statistics.gov.uk/downloads/theme_compendia/GHS04/GHS04_7Generalhealth.xls (note: Provides data about the use of health services among children and adults in the general population. The GHS also asks people to assess their state of health using a common scale).

· General Household Survey 2004: 

http://www.statistics.gov.uk/downloads/theme_compendia/ghs04_overview.pdf
· Morbidity Statistics for Heart Disease (compiled using General health and use of health services): http://www.heartstats.org/topic.asp?id=18
· Morbidity Statistics from General Practice Fourth national study 1991-1992: http://www.statistics.gov.uk/downloads/theme_health/MB5No3.pdf
· Data on morbidity risk:

www.actuaries.org.uk
Ban on differences based on costs of Maternity and Pregnancy
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Article 5 (3) sets out a clear prohibition on differences in premiums and benefits as a result of costs related to pregnancy and maternity. Article 4 (1) (a) also prohibits less favourable treatment of women for reasons of pregnancy and maternity. 

a) Health Insurance

UK health insurers would not be affected by the ban, as Private Medical Insurance (PMI) products do not include cover for pregnancy and maternity, the costs of which fall mainly on the NHS.  Insurers’ data may include deaths or sicknesses arising from complications during pregnancy.  However, the impact of this on rates is minimal, and therefore the ban on the use of pregnancy and maternity as a determining factor would not affect health insurers.

b) Travel Insurance

Travel insurers exclude cover for pregnant women who are close to the estimated date of delivery, and may apply different rates or load premiums on the grounds of pregnancy in the following circumstances:

· multiple foetuses;

· known complications, i.e. pre-eclampsia and diabetes.

· complications in previous pregnancies.

Charging loaded premiums for women with previous pregnancy complications is the exception rather than the norm.  The Directive appears to disallow the loading of premiums for reasons related to pregnancy. 

Excluding cover for pregnant women close to the estimated date of delivery is standard industry practice. If this were no longer possible, pregnant women could take out travel insurance in the certain knowledge that they would make a claim. Insurers on the other hand would not know, and the basis for fair sharing of risk would be destroyed. 

The question is whether excluding cover can genuinely be considered “less favourable treatment” for pregnant women close to the date of delivery. There are good health and safety arguments that the risks to women of travel in the later stages of pregnancy are so great that it is in their own best interests that they should be disincentivised from travel. If insurers were prevented from excluding pregnant women from cover, the cost of travel insurance would rise significantly for all policyholders.

Questions
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This paper represents our preliminary conclusions. The language of the Directive is unclear, and much depends on the method of transposition. We have a number of questions, which it would be helpful to explore further with the Government: 

· What is the Government’s thinking about the method of transposing the Directive? Will it copy out the text or offer a preferred interpretation?

· How does the Government intend to communicate to the Commission its decision to use the opt-out?

· What is the Government’s understanding of the duty laid on national authorities to “ensure” the publication of data?

· What does the Government think are the consequences of the Directive for travel insurers’ treatment of pregnant women?
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