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Preliminary issues/concerns on the proposed PRIPs Regulation*

* Points 1 to 3 below have been identified as issues that need to be discussed further during meetings of the Expert Group on Disclosures. The remaining points 3-8 are issues to be agreed upon by written process. The text is based on the third draft summary of members’ feedback on their key messages and concerns on the draft PRIPs Regulation (SMC-PRIP-12-007), the Insurance Europe position paper on PRIPs (SMC-PRIP-11-010) and recent feedback received from members on the proposed Regulation, including feedback during the 24 July distribution taskforce meeting and 29 August Expert Group on Disclosures.


1. Proposed KID can only be applied to underlying products	Comment by Marjolein De Backer: The disclosure expert group agreed the proposed KID is not insurance specific enough to be applicable to insurance products. Therefore, Insurance Europe should firstly argue the KID can only be applied at underlying product level, not at insurance product level. Participants were aware it is unlikely this argument will be accepted. Insurance Europe should thus, in the alternative, argue the KID should be made more insurance specific if it has to be applied at insurance product level. 
Insurance Europe believes information about insurance coverage is under-represented in the proposed PRIPs KID (a single reference to insurance is contained in Art. 8(2)(b)(iv)) and can thus only be provided at fund level, not for insurance products. Insurance Europe therefore requests the exclusion of insurance products from the scope of the proposed KID. 

The exclusion of insurance products from PRIPs scope will not negatively affect consumers given pre-contractual information at insurance product level, has to be disclosed on the basis of Solvency II requirements. A significant number of Solvency II pre-contractual disclosures are similar to the PRIPs KID requirements, as further explained in section 2. Moreover, similar KID formats exist at national level tailored to insurance products. Excluding insurance products from the KID’s scope does therefore not deprive consumers from insurance product information. On the contrary, it prevents consumer confusion caused by information overload. 

If insurance products are not excluded from the proposed KID’s scope, Insurance Europe maintains the following concerns:

2. Interaction with other legislation: risk of duplication and information overload
The PRIPs regulation provides product manufacturers shall draw up a KID in accordance with the requirements of the PRIPs regulation (Article 5). In addition, the Solvency II directive continues to apply (Article 3.2 and recital 8). The parallel application of KID and other disclosure requirements raises the following concerns:

Solvency II pre-contractual disclosure requirements. Insurance Europe is concerned the proposed KID has to be provided in addition to the pre-contractual information required by Article 185 of Solvency II, even where the information to be disclosed is equivalent and would therefore overlap. For example the following information categories seem to be identical: 

Article 185 (2) Solvency II regarding the undertaking’s information and Article 8.2(a) PRIPs proposal regarding, among others, the identity of the investment product manufacturer

Article 185 (3)(b) Solvency II regarding the contract’s term and Article 8.2(b)(v) PRIPs proposal regarding the term of the investment product 

Article 185 (3)(c) Solvency II regarding the means of terminating the contract and Article 8.2(d) PRIPs proposal regarding, among others, the possibility and conditions for any disinvestment before maturity 

Article 185 (3)(d) Solvency II regarding the means of payment of premiums and duration of premiums and Article 8.2(f) PRIPs proposal regarding the costs associated with an investment

Article 185 (4) Solvency II regarding risks and Article 8.2(e) PRIPs proposal regarding the risk and reward profile of the investment product

The parallel application of KID and Solvency II disclosure requirements will not help to improve consumer information, nor consumer understanding of PRIPs. 

In addition, the relationship and interaction with other pieces of EU legislation needs to be concretely addressed in this Regulation to avoid legal uncertainty for insurance undertakings.   It is indeed unclear whether information covered by Solvency II and the KID has to be provided twice or via the KID. 

To address the concern of information overload and legal uncertainty, Insurance Europe proposes member states should decide when it is sufficient to provide Solvency II disclosure requirements via the KID. To this end, Insurance Europe calls for the following amendments:

Recital 8: In order to provide clarity on the relationship between the obligations established by this Regulation and obligations established by Directive 2003/71/EC of the European Parliament and the Council of 4 November 2003 on the prospectus to be published when securities are offered to the public or admitted to trading and amending Directive2001/3413 and Directive 2009/138/EC, it is necessary to establish that these Directives continue to apply in addition to this Regulation. In order to avoid duplication of information, Member states shall determine whether the disclosure information contained in the KID meets the information for policy holder requirements under Directive 2009/138/EC.

Article 3.2: Where investment product manufacturers subject to this Regulation are also subject to Directive 2009/138/EC, this Regulation and Directive 2009/138/EC shall both apply. Member states shall lay down rules establishing whether the KID disclosures meet the information for policy holder requirements under Directive 2009/138/EC.

Existing national KIDs. At national level, a KID-type document exists already in many insurance markets across the EU, which serves the same purpose as the PRIPs KID (eg comparability, overview of essential features at a glance). It is unclear how the PRIPs KID is intended to interact with any such documents that are required under national legislation or if it is supposed to replace existing pre-contractual information. There is a high risk that two KIDs would need to be provided for many products leading to an information overload, which would clearly prove confusing for consumers. 	Comment by Marjolein De Backer: The disclosure expert group agreed Insurance Europe should only point out the existence of various national KIDs and the risk of information overload. Insurance Europe should not request an abolition of the national KIDS, this is to be discussed by members at national level.

3. Form and content of the KID
Wide variety of insurance products. In insurance, there is a wide diversity across the EU in terms of market conditions and products, and a wide variety as regards product design. Unlike mutual investment funds provided by UCITS, there are no harmonised life insurance products or unique methods of insurance contract law across the EU. UCITS products and disclosure regimes are standardised. In this respect, the proposed PRIPs regime fits standardised UCITS products much more easily than the wide variety of insurance products. 	Comment by Marjolein De Backer: The disclosure expert group believes it is important to ensure regulators understand there is a wide variety of insurance products unlike UCITS which are standardised. However, Insurance Europe’s arguments should not suggest further harmonisation of insurance products or disclosures.


Insurance product features not sufficiently or adequately reflected. Insurance Europe believes information about insurance coverage is under-represented in the proposed PRIPs KID (the only reference to insurance is contained in Article 8.2(b)(iv)). The UCITS KIID is designed for investment products and therefore it cannot be simply copy-pasted to insurance products as proposed by the PRIPs Regulation. If the KID shall be applied at insurance product level, Insurance Europe therefore believes the KID should (i) include a separate information section reflecting insurance product features which must always form part of the KID and (ii) include some more detailed insurance specific information in other sections to help ensure customers are in a position to adequately compare the key features of different PRIPs. 
Article 8.2 (b) (iv): Insurance Europe believes all PRIPs products should indicate whether they offer insurance benefits to increase product comparability and to educate customers better on product features. Insurance Europe therefore proposes Article 8.2 (b) (iv) should become a separate KID item inserted at the level of Article 8.2(c) and should be reworded: “where the investment product offers insurance benefits, details of these insurance benefits”.  

The following KID items should contain more detailed information on insurance product features to increase transparency and comparability for the customer:


Article 8.2(f): unlike UCITS PRIPs’ costs, insurance PRIPs’ costs can only be adequately represented if a split is made between costs and risk premium. To allow for a proper comparison, showing an insurance PRIPs yields insurance as well as investment benefits and a UCITS PRIPs only provides investment benefits, a distinction should be made between costs and risk premium.

Insurance Europe proposes to include an additional KID section following Article 8.2(f): “under a section titled “Premium?”, the minimum entry or investment requirement and the premium payment modalities and flexibility (single or periodic payment)”	Comment by Marjolein De Backer: Wording from Insurance Europe Key Information Checklist, see annex to SMC-PRIP-11-010.

Insurance Europe also proposes to amend Recital 11: “(…)The key information document should therefore only contain key information, notably as regards the nature and features of the product, including whether it is possible to lose capital, the costs, the premium and risk profile of the product, as well as relevant performance information, and certain other specific information which may be necessary for understanding the features of individual types of products, including those intended to be used for retirement planning.”

Article 8.2(c)(i): Insurance Europe wishes to stress the fact information about guarantees is important to help consumers understand the quality of the capital protection behind the product they purchase. In order to ensure efficient comparison between products, the notion of a “guarantee” should be used solely if the guarantee techniques are supported by a result obligation and by appropriate capital requirements. For insurance products, the inherent value of capital guarantees provided by life insurance companies is ensured by the contractual obligation to provide that guarantee in any case and by stringent solvency requirements to the benefit of consumers. This is seemingly not the case for capital “guarantees” offered by UCITS. Whereas Solvency II requirements were adopted for insurance and Basel II requirements for the banking sector, there are no corresponding prudential requirements for the asset management sector. Insurance Europe deems it important to inform consumers whether a product that is sold with a “guarantee” is managed and supervised in such a way that the company is ultimately obliged to deliver this guarantee. As a minimum, and in addition to a clear disclosure of the existence or otherwise of a prudential regime covering the “guarantee”, the name of the guarantor should be indicated.	Comment by Marjolein De Backer: Insurance Europe response to question 42 EC consultation, see SMC-PRIP-11-010.

Insurance Europe proposes to reword Article 8.2(c)(i): “any guarantees or  and capital protection provided, as well as any limitation to these and the name of guarantor.”

Article 8.1: to maintain neutral wording between “investment product” and “insurance product”, Insurance Europe suggests rewording the KID’s explanatory statement: ‘This document provides you with key information about this investment product. It is not marketing material. The information is required by law to help you understand the nature of this investment product and the risks of investing in it. You are advised to read it so that you can take an informed decision about whether to invest.’

Insurance contracts have a policyholder, an insured person and a beneficiary which can be 3 different persons. Questions such as Article 8.2(h) “What are the risks and what might I get back” are therefore misleading the customer because in certain cases the beneficiary is a third person, not the policyholder. 

Level of prescriptiveness: The PRIPs proposal’s headings use rather informal and negative wording.   In certain markets, retail investors are not accustomed to such informal wording and/or may be alarmed by negative questions such as “Could I lose money”. In addition, the KID is a non-personalised standard document, however, using questions in the first person creates the impression it contains personalised information. Insurance Europe therefore suggests using more neutral headings, as applied to the UCITS KIID, and proposes the following amendments:

Article 8.2(b): “What is this investment” to be replaced by “Identification of the product”

Article 8.2(c): “Could I lose money” to be replaced by “ Guarantees”

Article 8.2(d): “What is it for” to be replaced by “Objectives and investment policy”

Article 8.2 (e): “What are the risks and what might I get back” to be replaced by “Risk and reward profile”

Article 8.2(f): “What are the costs” to be replaced by two separate sections “Charges” and “Premium”

Article 8.2(g): “How has it done in the past” by “Past-performance”

Article 8.2(h): “What might I get when I retire” to be replaced by  “Retirement benefits”

Finally, in relation to Article 8.2(h), Insurance Europe believes it is highly unlikely pension projections can be made in a clear and concise manner. Insurance Europe therefore suggests including less prescriptive wording allowing level 2 measures to determine how pension benefits can be adequately represented in a clear and concise way. Insurance Europe calls to amend Article 8.2(h): “(…) may include projections of possible future outcomes”.

Risk and reward profile: Art 8(2)(e) provides that the KID should include a summary indicator of the risk and reward profile of the investment product. It is not clear, however, how this information could be provided since, at this stage of the process, the customer has not selected the assets in the contract.

It would also be very difficult to create common risk indicators for all PRIPs products. The risks are fundamentally different in insurance products compared to UCITS for example. This would give rise to difficulties to create comparable indicators for costs. [Further clarification is needed here as to why this would be an issue]. It is also important to recognise that UCITS are funds and PRIPs are products that can be made up of many underlying funds. There is far greater diversity in PRIPs products than UCITS funds, making it very challenging to produce a meaningful KID. We do not believe that sufficient thought has been given as to how practical it is to reproduce fund level requirements at a product level and whether a single, short, standardised document can reasonably straddle both product and fund disclosure.

The risk indicator used for the UCITS KIID shows annual historical volatility, which is not appropriate in the context of insurance PRIPs as it does not capture the specificities and diversity of different insurance products, nor does it reflect elements that reduce the risk (ie risk mitigation aspects such as maturity guarantees and the existence of Solvency II requirements).

Information options: It should be ensured that the information options contained in Art. 8 para 2(b)(vi), 2(g) and 3 can be chosen individually by the product manufacturer, ie that it is left for manufacturer to decide if it is relevant to include this information (eg performance scenarios, past performance), and not for the EC to determine.

Minimum holding period: With regard to providing an indication of the “recommended minimum holding period” (Art. 8(2)(d)), this depends not only on the product but also for example on the age of the applicant.

Insurance benefits: Art. 8(2)(b)(iv) states where the investment product offers insurance benefits, the KID must contain details of these benefits. However, the benefits of insurance products depend on individual consumer choices and conditions; as a result, the information that is to be published on a website must be based on exemplary conditions.

Presentation of costs: 
Insurance Europe position: Regarding the disclosure of charges in the UCITS KIID, “performance fees” exist at fund level, not at insurance product level. In contrast, “entry”, “exit” and “on-going charges”, where they exist, are relevant sections at product level for insurance PRIPs. Concerning insurance PRIPs, and considering a standardised (non-personalised) format, total costs at product level generally cannot be disclosed in a single figure. This is because some costs are a fixed amount, while others are expressed as a percentage on a different basis (eg 3% of the premium paid, 0.5% of the sum insured, etc.). Disclosure of costs at product level should therefore be split into “entry fees”, “exit fees” and “on-going charges” (without making any further distinction, for example, as to the “entry costs” between the administrative and distribution costs). This should be disclosed as a percentage or monetary value when necessary, ie for fixed amounts.
Additional member feedback: We support the presentation of costs in a summary figure for the overall charges, in order to ensure comparability between different investment products. From our point of view, this can be best achieved by using a “reduction in yield” approach. Isolated information about costs is not appropriate – we would prefer an integrated price-performance-presentation. In addition, the past-oriented approach causes problems for pension products.

For multi-support and/or unit-linked insurance contracts, a link or reference in the KID to the different types of financial support should be made available.

[Note: The CFA Institute (the global association of investment professionals), with the active support of EuroFinuse and FECIF, is leading a research project on the standardised presentation of costs in a Key Information Document (KID) for PRIPs, to be published in the autumn. This may affect the legislative process, particularly with regard to the elaboration of the regulatory standards as foreseen under Art 8(6)(b) of the proposed Regulation. See press release.]

Status of the KID: The KID must be of the form of a general information document, rather than making any attempt to provide personalised information. As the KID is to be provided before any decision to enter into the contract is made, and because the KID is intended to enable customers to compare investment products and can be provided on a website, it must therefore be restricted to providing general information.

Provision of the KID: Regarding the provision to provide consumers with the KID in good time before the conclusion of a transaction (Art. 12), the proof of the date of its transmission to the client would be very difficult to establish in practice and impossible to prove where it is simply made available on a website.

Some of the language used in the text is not clear or precise enough: eg ‘immediately’ (Art. 12.2), ‘transaction’ (Art. 12.3 – this wording is not appropriate for insurance; a preferred wording would be ‘conclusion of contract’).

4. Sanctions
The proposed Regulation introduces overly strict and prescriptive sanctions, with Article 19(2) listing those specific administrative sanctions and measures that must “at least” be adopted, including an order prohibiting or suspending the marketing of a given investment product, or a public warning identifying the person responsible and the nature of the breach. Insurance Europe is opposed to the setting of legal consequences under the PRIPs Regulation, particularly as it appears that the EC is proposing a product ban for PRIPs under Article 19(2)(a) without any safeguards in place (the product ban introduced under MiFIR sets down specific procedures which is not the case in the PRIPs Regulation).

Public warnings and disclosure of sanctions due to breaches of information requirements could be misunderstood by the broader public and lead to further loss of trust in retail markets; such disclosure should therefore be avoided.

As sanctions are already dealt with at national level, the introduction of such strict sanctions fails to respect the principles of subsidiarity and proportionality enshrined under EU law.

Furthermore, the sanctions of the Solvency II framework directive apply to insurers in any case, and as such no alternative provisions for sanctions are necessary.



5. Alternative dispute resolution (ADR)
Article 15 of the proposed Regulation lays down detailed provisions on the requirements that ADR procedures must meet.

As the EC has recently published a legislative proposal on ADR, which is currently being negotiated in the European Parliament and Council, it is not appropriate to introduce specific provisions on ADR under the PRIPs Regulation. The EC should therefore refrain from including such provisions on ADR in this legislation.

If ADR provisions will be included in the PRIPs proposal, Insurance Europe requests the following amendments to align the PRIPs proposal with the current ADR proposal to increase legal certainty and avoid multiple procedural rules:

Deletion of Article 15.1(a): following the current ADR proposal, an ADR procedure is binding depending on the member states’ regulations.

Amending Article 15.1 because following the current ADR proposal, an ADR procedure is obligatory depending on the member states’ regulations: “Where a retail investor initiates a procedure for alternative dispute resolution laid down in national law against an investment product manufacturer or a person selling investment products with regard to a dispute concerning rights and obligations established under this Regulation, the investment product manufacturer or the person selling investment products can shall participate in that procedure, provided that it fulfils the following requirements” 

Alignment of the ADR provisions in the PRIPs and IMD2 proposals.


6. Delegated acts 	Comment by Marjolein De Backer: Based on the discussions at the disclosure expert group, it seems participants prefer a general regulation given regulations cannot easily be changed. This argument is therefore contradictory.
Although we are not critical in general of the power to adopt delegated acts, Insurance Europe is concerned about the breadth of the power given to the European Commission and EIOPA to adopt extensive Level 2 measures under the proposed Regulation. 

The powers given to the EC and EIOPA to adopt delegated acts and regulatory standards are too broad in nature. This is especially true for information requirements. A Regulation whose main objective is to harmonise information requirements should not leave critical issues open to be determined at a later stage.

7. 5-year exemption period for UCITS

Article 24 and recital 28 of the PRIPs Regulation propose to introduce a transitional period of 5 years for UCITS during which time they would not be subject to the requirements of this Regulation. Insurance Europe is opposed to the introduction of such an exemption as it would give rise to an uneven playing field. Insurance Europe therefore calls for the deletion of this exemption period.




8. Liability regime
The KID should be regarded as a “first contact” with the consumer, an executive summary providing only high level information. This ensures the EC aim of a short document containing only key information. 

As the KID is a standardised high level document, it cannot form the basis for an investment decision. Customers can only make such decision on the basis of additional Solvency II pre-contractual information and especially a personalised simulation. Insurance Europe therefore requests the deletion of all wording in the proposed PRIPs regulation suggesting consumers can make an investment decision on the basis of the KID as it would be misleading investors. Insurance Europe proposes the following amendments:

Recital 11 : “Retail investors should be provided with the information necessary for them to take an informed investment decision and compare different investment products, but unless the information is short and concise there is a risk they will not use it. (…)”

Recital 13: “Increasingly  retail  investors  are  not  only  seeking  financial  returns  with  their investments decisions.(…)”

Recital 16 : “Key  information  documents  are  a first step the  foundation  for  investment  decisions  by  retail investors. For this reason, investment product manufacturers have an important responsibility towards retail investors in ensuring that they comply with the rules of this Regulation. It is therefore important to ensure that retail investors who relied on a key investor document, among other information, for their investment decision have an effective right of redress.(…)”

Recital 19 : “So that the retail investor is able to compare products take an informed investment decision, persons selling investment products should be required to provide the key information document in good time before any transaction is concluded. (…)”

Article 8.1 : ‘This document provides you with key information about this investment product. It is not marketing material. The information is required by law to help you understand the nature of this investment product and the risks of investing in it. You are advised to read this document and any complementary product information so you can be in a better position to make an informed decision about whether to purchase this product. it so that you can take an informed decision about whether to invest.’	Comment by Marjolein De Backer: Language taken from Insurance Europe KIC, see SMC-PRIP-11-010

Article 8.3: “ investment product manufacturer may only include other information where it is necessary for the retail investor to compare products take an informed investment decision about a specific investment product.”

Article 11.1 : “(…) on which a retail investor has relied to compare products when making an investment decision (…)”

Given the KID is a standardised high level document, the liability is much too strict compared to the fact that the provider is unable to disclose all the details of a given product in a key information document. As mentioned in Section 2 above the existence of disclosure requirements in different European regulations, creates legal uncertainty for insurance undertakings. Liability should therefore be formulated on a restricted basis, as is currently done under the UCITS directive.

In addition, Article 11 allows retail investors to claim damages from the investment product manufacturer for any loss caused through the use of the key information document. This appears to go beyond existing law and may contradict more specific liability rules in Member States’ legislation. It is also acknowledged in recital 18 that it is generally national law and the rules of international private law that should govern civil liability issues. Moreover, this provision does not exclude cases where the contract is sold through an insurance intermediary and the intermediary changes the KID or neglects to provide it to the customer. 

Insurance Europe therefore proposes replacing the strict liability regime of Article 11.1 with a UCITS like liability regime given under both regimes the information provided is only high level and standardised: “Member States shall ensure that a product manufacturer does not incur liability solely on the basis of the key information document, including any translation thereof, unless it is misleading, inaccurate or inconsistent with other relevant disclosure requirements under Directive 2009/138/EC. The key information document shall contain a clear warning in this respect.”	Comment by Marjolein De Backer: Suggested amendment based on Article 79 UCITS.

9. Definition of retail investors 
Art. 4(c) defines the concept of “retail investors”, stating that it means “customers within the meaning of Directive 2002/92/EC” [ie the IMD]. However, the IMD does not actually define the concept of customers.

10. Provision of KID

Article 13.4(b) and Article 13.5(b) require customer consent to provide the KID by another durable medium than paper or on a website. The insurance industry has made a significant effort to increase e-communication to enhance customer satisfaction. It is unclear to Insurance Europe whether Article 13.6 allows product manufacturers, in all cases, to provide the KID in another durable medium than paper or on a website in case the customer has provided his/her email address. To address this unclarity, Insurance Europe requests the deletion of Article 13.4(b) and Article 13.5(b).
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