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[13 August 2012]
Inconsistencies in the IMD2 text


Numerous examples of differences/contradictions between the recitals/explanatory memorandum and the content of the articles:
The explanatory memorandum still refers to the disclosure of the amount of variable remuneration of employees of insurance undertakings, despite the fact that this has now been deleted from the relevant article in the IMD2 text (Article 17(3)).
Mutual recognition of qualifications is still referred to in recital 25 of the text (where it specifically mentions the European Qualification Framework) but there is no longer any specific article on mutual recognition.
The explanatory memorandum only refers to the introduction of a provision on the bundling of products together and that the customer must be informed that the products may be purchased separately. There is no reference to the introduction of the ban on tying practices contained in Article 21.


Incorrect reference to the provision of advice on an independent basis by insurance undertakings: 
Article 24.5 states that when the intermediary or insurance undertaking informs the customer that advice is provided on an independent basis, the intermediary or undertaking shall assess a sufficiently large number of insurance products available on the market. It is not appropriate to have such a reference to the provision of independent advice by insurance undertakings.


Delegated acts – inconsistency in the language used in Article 17 (remuneration):
The provision in Art. 17(5)(b) allowing the EC to adopt delegated acts for determining the basis of calculation of the fee or commission implies that the EC will be able to define how employees/intermediaries will be remunerated. This may also contravene collective agreements/labour law. It is possible that this may be a typo in the text and that the EC intended to say “for determining how to disclose the basis…”, as it is drafted in Art. 17(5)(a).
The reference in Art. 17(5)(c) to the steps intermediaries and undertakings might reasonably be expected to take to disclose their remuneration to the customer would appear to be a mistake in the wording, as there is no remuneration disclosure required of insurance undertakings.


Distinction between non-life and life in the context of remuneration disclosure:
Article 17(3) provides that employees of insurance undertakings must disclose the nature and the basis of the calculation of any variable remuneration. No distinction is made between life and non-life and no transitional period is mentioned. However, in Article 17(2) intermediaries are subject to an ‘on-request’ regime for the sale of non-life products with a transitional period of 5 years, after which the full disclosure regime will automatically apply to non-life products as well.


Reference to tied intermediaries only in certain articles:
[bookmark: _GoBack]In Articles 3(4), 16, 17(1), and 18(1), the reference is to insurance intermediaries “including tied ones”. This reference to tied intermediaries is inconsistent with the rest of the text where reference is made only to insurance intermediaries. It would seem to suggest that as explicit reference is made to tied intermediaries here, then it is only these provisions that are intended to apply to them.


Registration requirements:
There is also possible concern over the apparent inconsistency in the treatment between insurance intermediaries whose sole activity is professional management of claims or loss assessment services, who would be exempt from the conflict of interest provisions contained in Articles 17-25, and back office staff of insurance undertakings performing the same functions but who would be subject to such provisions (Article 4).
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