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1. Introduction
The CEA welcomes the opportunity to respond to the European Commission’s Green Paper on Consumer Collective Redress. The CEA values positively the detailed and comprehensive consideration that the European Commission is giving to this topic, in line with the Commission’s commitment to Better Regulation. 
The CEA believes that consumers should have access to redress and have the right to obtain satisfactory compensation when their rights have been violated. The debate for the insurance sector is however complex given the different roles insurers play, and needs to be carefully framed in order to have a valuable assessment. The insurance industry is concerned in this debate from different points of view: 

· as defendant 
· as provider of general liability insurance for the defendant;

· as potential provider of legal expenses insurance for the claimant.
The prerequisite for a collective redress system at EU level is the transferability of the individual case to a multitude of cases that have the same factual and legal background. The complexity of the applicable law constitutes an obstacle which may not be overcome according to the existing international private law. Tightly linked to the question of the applicable law, the question of the jurisdiction will lead to as much complexity as the applicable law. 
There are already a number of EU measures that enable consumers to enforce their rights. It would be therefore reasonable to await their effects in order to see their practical value.
The CEA believes that the issue of a quick and cheap cross-border redress procedure for European consumers should be considered in the context of the broad existing system of control and consumer protection which coordinates insurance supervision, out-of-court dispute settlements possibilities, classical and special judicial procedures such as the small claims procedure. The heart of the coordination of these systems should be the dialogue between insurers and consumers which should be promoted in order to avoid misperception by consumers of what insurance is. Following this line, the CEA is of the view that the European Commission should assess alternative dispute resolutions systems before assessing the necessity of a European collective redress system. In this respect, we welcome the consultation on alternative dispute resolutions launched by the Commission.
However, any EU initiative to ensure an effective consumer redress system must be appropriate and necessary to an identified problem. According to the principle of subsidiarity, the European Union has the competence to take initiatives to implement cross-border solutions where consumer detriment has been determined. We believe, however, that the evidence that collective redress mechanisms at EU level would improve consumers’ access to justice in this context has not been established. Any redress system needs to strike a balance between the effective enforcement of consumers’ rights and the industry’s interests. In addition, the CEA underlines that the conclusions of the evaluation study by Civic consulting clearly show that the introduction of collective redress systems did not meet its objectives as regards providing significant benefits for consumers. Therefore, the feasibility and the benefit for consumers of an EU collective redress system need to be more carefully and thoroughly assessed.
2. Brief comments on the findings of the consultancy studies
The Green Paper on collective redress states that consumers find it most difficult to obtain redress for mass claims on financial services, telecommunication, transport as well as package travel and tourism. These assumptions are based on the Civic study. 
While main law infringements are listed per sector, the study does not specify how many of those law infringements were reported per Member State and how many consumers were affected. 
Regarding the financial services sector, the study does not clarify to which extent the different financial service providers, in particular the insurance industry, face mass claims. It is only stated that in insurance, the main law infringements are unfair terms and conditions in an insurance contract. As a matter of fact, the terms and conditions of an insurance contract vary considerably across Member States, therefore a consumer claim comprising several Member States is rather unlikely (see later are arguments under point 3). But the study does not specify the reasons why the claims against the insurer were not bundled and therefore did not result in a collective redress case. It could for example be possible that the insurance terms and conditions for the affected consumers differed to the extent that no factual identity is given for the transferability of the individual case to a multitude of cases. 
3. Assessment of the transferability of an individual case to a multitude of cases in a cross-border dimension
The condition for any collective redress law enforcement is the transferability of an individual case to a multitude of cases on the basis of the same factual and legal background. This is so if the circumstances of the case and its legal grounds are identical. Only if that assessment is done in detail, an appropriate and best solution for the consumer can be found. If the transferability is not possible, it should be recognised that the consumer’s right is best enforced through individual alternative dispute resolution systems. 

The CEA believes that the conditions of the legal and the factual background cannot be applied to a cross-border disputes arising between consumers and the insurance industry; hence the transferability of the individual to a multitude of cases cannot be determined. For this reason, we believe that in cross border cases, a collective redress system is not the most appropriate solution for insurance consumers.
· The same legal background 
The main obstacles to cross-border claims are the differences between national civil laws, international private law and internal market rules.
The philosophy of Rome I Regulation is to provide the consumer with maximum protection and legal certainty about the applicable contract law, which generally has to be the law of the Member State in which the consumer resides.  Rome I determines indeed that the applicable law to a life insurance contract is the law of the country of residence of the consumer/policyholder. The same protection should be given to one individual as well as to a potential class of claimants. Therefore, in a cross-border case which involves various different EU nationals, the law of several Member States will have to be applied.
Tightly linked to the question of the applicable law is the need for the same legal issue to be brought before the court. Given the diversity of national applicable laws as well as the personal circumstances, it is unlikely that a cross-border class of claimants are able to allege the same law infringement. 
From another perspective, in a particular cross-border case, the problem with applicable law is also linked to the assessment of a fully liable chain of responsibility, because it is likely that in such a case more factors are involved than in a national case. The consumers may namely suffer damages as a reason of a malpractice of a trader (eg non compliance with conduct of business rules (mis-selling of products, misleading advertisement, failure in advice)) but in cross-border cases usually other factors play an important role, such as non compliance with general good rules of a Member State of service provision. An infringement of consumer protection law might therefore fall under different regimes in cross-border cases. 
The role of the court would be therefore very complex, i.e. assessing the interaction between single market rules and international private law (e.g. freedom to provide services does not preclude Member States from applying their general rules irrespective of the law applicable to the contract and irrespective of the supervisory law of the trader’s Member State) and deciding which rules were infringed in a particular case. In addition, for cross-border provision of insurance services, the powers and responsibilities of home and host Member States are still not clearly defined. 
In cross-border mass claims the courts will therefore often face enormous difficulties as regards the following aspects: assessment of different chains of causation, establishing concrete infringement of consumer law, decision as to whether a complaint is also related to other aspects of regulation and the applicable law for enforcement. 
· The same factual background 
The study did not assess to which extent, in the area of insurance, facts can be seen as sufficiently identical to fulfil the conditions of transferability. 
Disputes arising between consumers and the insurance industry can be divided in two types of disputes. The first type of disputes concerns the individual claim settlement procedure which can only be assessed separately as it refers to individual circumstances and not general practices. The second type of complaints concerns the terms and conditions of insurance contracts which differ broadly from one another. Insurance contracts reveal a diversity of aspects which are combined, such as the insured object, specific individual additional conditions, the length of the contract, the issuance of the general insurance terms (year), kind of benefits covered, premium issues (e.g. non payment of premiums), specific national legal provisions, etc.

· Jurisdiction 

Besides the applicable law, the jurisdiction is also to be considered in respect to the effectiveness of a collective redress system for cross-border claims. The Brussels I Regulation provides a rule of special jurisdiction in favour of consumers as defined by the Convention. This special system is inspired by the concern to protect the consumer as the party deemed to be economically weaker and less experienced in legal matters than the other party to the contract, and the consumer must not therefore be discouraged from suing by being compelled to bring his action before the courts in the Contracting State in which the other party to the contract is domiciled. This special system is in particular applicable in respect to insurance contracts. Thus, according to Brussels I Regulation, the consumer, as insurance policyholder, has among others, the possibility to claim in the jurisdiction of the Member States in which he resides and will favour this option as the easiest .The Green Paper’s findings indeed confirm that 76% of consumers would be willing to claim under their national law and before national courts. Therefore, the possible patchwork of competent jurisdictions for cross-border claims constitutes also a obstacle to the transferability.
4. Issues to be solved
· Additional thorough assessment needed

The CEA would like to highlight that the conclusions of the studies are based on data gathered in 13 Member States, in many of which collective redress mechanisms were introduced only recently (2005-2009) and that more time should be given to these systems to compile sufficient experience allowing a comprehensive assessment. 

· Existing EU framework for enforcement of consumer law 

There are already a number of EU measures which allow consumers to enforce their rights (Small claims procedure Regulation, Mediation Directive, two Recommendations on ADR, Consumer Protection Cooperation Regulation, Injunction Directive, Rules on ECC-Net and FIN-Net). Some of these EU rules were introduced recently. The Commission is mandated to report on their functioning and application. It would therefore be reasonable to await these reports to assess the effects and practical value of these measures.
· Improvement of rules on applicable law
As acknowledged in the Green Paper, only two cross border cases have been brought under the Injunction Directive since 1998. One of the reasons is the inconsistency among national laws. Therefore, instead of introducing new rules those currently existing should be improved. 

· Improvement of existing alternative dispute resolution systems for individual cases
The CEA considers that the use of alternative dispute resolution (ADR) systems, rather than judicial proceedings, should be encouraged to solve disputes between insurers and consumers. These mechanisms generally provide faster resolutions of disputes for both plaintiffs and defendants and assist in keeping legal expenses to a minimum.

Unlike for other sectors, a great number of different national out-of-court redress mechanisms were introduced by insurance industry in order to provide insureds, policyholders and third parties and they have proved to work effectively and provide satisfactory redress for consumers. Among other things, this is due to the fact that most of these mechanisms are free of charge for the consumer and guarantee the independence and impartiality of the procedure as they all comply with the principles laid down in the Commission Recommendations on ADR.
The Commission has always stressed the importance of ADR for conciliatory solution of disputes. ADR mechanisms are a cost-effective and quick way to resolve disputes at national and cross-border level and are an easier alternative than going to court. In most Member States, ADR systems already cooperate in the framework of FIN-NET. Before establishing any new mechanism the CEA recommends improving existing ADR systems in order to correct shortcomings. In our response to the Commission’s consultation on ADR in the area of financial services
 we suggest several possibilities for the improvement of consumers’ awareness of national ADR systems and FIN-NET. We are also considering the option of mandatory information about out-of-court settlement possibilities in the insurance contract.
In the cross-border dimension however, potential collective ADR systems would face the same obstacles as a collective redress system. 
5. Conditions of a collective redress system
The CEA believes that a structure for a collective redress system can only be considered once the legal obstacles for cross border cases (see point 3) are overcome and the need for a collective redress system is evidenced. It is essential for the cost - effectiveness of the system that the following conditions are fulfilled:

· Scope
Collective redress should be restricted to those sectors where the need for a collective redress system has been identified by the CIVIC study, namely the financial services, telecommunication, travel package and (could you check the forth – it is on page 20/21 CIVIC study) was evidenced.  

Claims for personal injury and property damage should be excluded from the scope, since the damage has to be assessed individually per claimant and thus cannot be transferred to a multitude of cases.

· Costs of a collective redress system
In order to avoid any abuse of the collective redress system it is important that the consumer is not allowed to join a collective redress action at no cost, because this acts as a disincentive against unmeritorious claims. At the same time it needs to be ensured that any procedural costs are not disproportionate to the amount in dispute so that the consumer is not hindered to enforce his consumer rights. The loser pays principle strikes a balance between the interests of the consumer and the industry, which is sued. At the same time it treats claimants of individual redress systems and claimants of collective redress systems equally. 

One important condition to keep the costs of the system at low level is to design it in a way that unmeritorious claims are avoided and a claims culture is not encouraged. This could be guaranteed by empowering the judge/competent body to admit or deny the collective redress status.  The judge/competent body must in particular assess, whether the claim of each member of the class arises out of a common legal and common factual scenario, and that they are so small that it is not in the interest of justice that they are brought into courts as individual actions. Besides he needs to assess carefully whether the individual claim has merit and can be accepted in the class. 
Unmeritorious claims are further avoided if public funding of the system is excluded. 

· Opt-in system

             An “opt-in” system complies with the principle of consumer choice, since the consumer can decide, whether

he/she wants to join a collective redress. Besides this system allows that the consumer is compensated adequately to his/her loss and therefore avoids under or over compensation. The compensation would be paid directly to the consumer and allow for a quick and efficient settlement of the claim. The “opt-in” system also fully complies with the right to be heard of Art.6 of the European Convention on Human Rights, which is enshrined in constitutions of many Member States. 
· Non-profit designated organization

If the action is being brought by a third party on behalf of affected consumers, it is important that the third party must be a designated body whose principal activities are consumer advocacy and /or consumer advice. In order to avoid unmeritorious claims the designated body should be a non-profit institution, because profit motivations have the potential to provide incentives to pursue claims. In order to comply with the loser-pays principle the designated body should have sufficient financial resources.  Furthermore the non-profit organization should be recognized by a state body so that the professionalism of the organization is guaranteed in the consumers’ interest. The additional advantage of a non-profit organization is that it has no interest to extend the length of proceedings, but aims at a quick settlement in the consumers’ interest.

· Compensation 

The compensation to be paid has to be assessed according to national civil law. This means especially compensation according to the principle of restitutio in integrum (restoration of the victim’s original condition), which is enshrined in the national civil law of all Member States.

· Funding
Funding can be divided into public and private funding.

Public funding should be avoided so that a claims culture is not encouraged. Private funders could be commercial funders or legal expenses insurers. They take on a claim on a case by case basis depending on the amount in dispute and the high probability of success. Their activity is occasion-driven. While commercial funders could have a filter function for unmeritorious claims, it cannot be excluded that they sometimes accept pursuing a claim for publicity reasons. 

In contrast to commercial funders, the legal expenses insurance covers the claimant’s risk on a permanent long term seen basis without making any difference regarding the amount claimed. However whether the legal expenses insurers could cover the risk of a European-style collective redress in future depends largely on the way the collective redress system will be designed. It is for example of primary importance for legal expenses insurers to know the number of claimants beforehand so that they consider opt-in as the only solution.
6. Conclusion

The CEA believes that the transferability of an individual case to a multitude of cases on the basis of the same factual and legal background in the context of a European judicial collective redress system faces important obstacles in respect to the different applicable laws and the patchwork of jurisdictions resulting from special rules in the Rome I and Brussels I Regulations. The CEA recalls that the scope of these special rules is to provide the consumers with the maximum protection possible as weaker party to the contract. The CEA is convinced that the introduction of a European judicial collective redress system is not the right answer to the shortcomings the Commission’s identified. Moreover, its feasibility is questionable. The Civic Study and the Green Paper confirm this point of view.

However, if the impossible hypothesis would materialise that the Commission would decide to introduce a European judicial collective redress system, further considerations on the conditions of such a system would then need to be taken into account. The CEA expresses its concerns about the scope, the costs and funding, the design as opt-in system as well as the compensation issue of such a collective redress system. It sees these conditions as being essential to the cost-effectiveness of the system.

About the CEA

The CEA is the European insurance and reinsurance federation. Through its 33 member bodies, the national insurance associations, the CEA represents all types of insurance and reinsurance undertakings, eg pan-European companies, monoliners, mutuals and SMEs. The CEA represents undertakings that account for approximately 94% of total European premium income. Insurance makes a major contribution to Europe’s economic growth and development. European insurers generate premium income of €1 110bn, employ over one million people and invest more than €7 200bn in the economy.
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� See annex : CEA response to the EC’ s consultative paper on alternative dispute resolution in the area of financial services.
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