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1. Introduction

The CEA welcomes the European Commission’s consultation on Alternative Dispute Resolution (ADR) in the area of financial services and the opportunity to respond to it. The CEA believes that, in general, conciliatory solutions of disputes are in the interest of consumers as they are more flexible, cheaper and faster than judicial litigation systems. Therefore, when the dialogue between consumer and insurer fails to find a satisfactory solution for both parties, the consumer should be encouraged to use an ADR mechanism before engaging in judicial proceedings. The CEA values positively all initiatives aimed at promoting the use of alternative means of redress.

The added value of ADR mechanisms for insurance disputes generally has been evidenced by the broad development of such systems. There are already a great number of different national out-of-court redress mechanisms and they have proved to work effectively and provide satisfactory redress for consumers. Among other things, this is due to the fact that most of these mechanisms are free of charge for the consumer and guarantee the independence and impartiality of the procedure as they all comply with the principles laid down in the Commission Recommendations on ADR.

Moreover, the institution of Ombudsman plays an important role as a consensus-based form of redress in improving the right perception of consumers regarding insurance. In this context we believe that emphasis should also be placed on the promotion of dialogue between a dissatisfied consumer and his insurer. Consumers must have tried to resolve the dispute directly with the insurer before any other dispute mechanisms are initiated. In this respect, both sides must have tried to find a satisfactory solution, and only if such a dialogue has failed, should ADR then provide a neutral platform.

However, the Commission’s consultative paper identifies gaps in the ADR mechanisms and in FIN-NET, such as the absence of ADR systems in some Member States, the diversity in the geographical and sectoral coverage as well as the lack of FIN-NET membership. The CEA is of the opinion that the reasons for those ADR gaps in the insurance sector should receive comprehensive assessment and consideration before the Commission decides on any additional steps in this area. The CEA would therefore recommend additional research which would look for these reasons through a detailed assessment of the functioning of ADR systems as well as determining to what extent consumers need redress through cross-border complaint bodies. 

The CEA believes that it is difficult to soundly assess whether consumers are sufficiently aware of the existence of ADR systems and FIN-NET. However, the information issue is crucial. Therefore, the CEA suggests several possibilities for the improvement of consumers’ awareness of FIN-NET and its members under question 7. It is also considering the option to inform consumers about out-of-court settlement possibilities in the insurance contract.

2. Membership of FIN-NET: What steps need to be taken to make FIN-NET a comprehensive network, covering all Member States and financial services sectors? Should action be taken at EU level? If yes, what form should it take? Binding? Non-binding? 

The CEA is of the opinion that FIN-NET is a valuable instrument for ensuring that consumers have access to ADR mechanisms in a cross-border dimension. 

According to its statistics, FIN-NET handled about 1 041 cross-border cases in 2007, in particular 267 in insurance. These statistics show that FIN-NET already substantially simplifies consumers’ access to ADR mechanisms in cross-border issues. However, the CEA believes that there is still room for the improvement of FIN-NET and that the focus should, in the first instance, be put on the promotion of this system given that the awareness of consumers of this system needs to be continuously maintained. In order to guarantee a continued promotion of the network, we recommend that the Commission considers the following initiatives before taking decisions about any action at EU level: 

· The markets of the Member States should be analysed with regard to their respective structure and need to join FIN-NET. For example, the reasons why some ADR systems already existing in Member States did not join FIN-NET or why in some Member States no ADR systems exist. 

· The current system should be promoted in order to raise public awareness in this area. Promotion of the network could focus on publicising its benefits and encouraging Member States to encourage their ADR schemes to join FIN-NET. 

Additional analysis of the current situation in national markets is essential to understand why eight national ADR systems for insurance disputes are not FIN-NET signatories (most of them concern new Member States) and also whether there is a need for them to be members of FIN-NET. Following this logic, the need for ADR systems in Member States that do not have such mechanisms yet should also be further analysed from the point of view of other possible existing conciliatory mechanisms which consumers can also approach with their complaint.

One should be cautious of promoting uniformity given the differing local legislations, systems and traditions on ADR mechanisms, their financial strength, etc. It should also be emphasised that there are insurance business lines which are very local by nature, such as, the retail insurance industry. Bearing in mind the particularities of national systems (different ADR schemes with different procedures), action at EU level should be non-binding.

3. Creation of ADR schemes: What action needs to be taken to encourage the creation of ADR schemes, where they do not exist? Should any action be taken at EU level? If yes, what form should it take? Binding? Non-binding? 

Some sectoral directives already oblige Member States to create out-of-court settlement procedures (eg Payment Services Directive). Some other directives encourage Member States to create such systems (eg Distance Marketing Directive, Insurance Mediation Directive or MiFID). 

Most Member States created several bodies to process consumers’ complaints (eg besides the institution of Ombudsman, several insurance complaints boards and mediation centres were created in the Czech Republic, France, Greece, the Netherlands, Slovenia, the Scandinavian countries and the UK). Also several national insurance associations have their own departments responsible for processing consumers’ complaints, providing information to consumers and mediating between the two parties. Many of these bodies co-operate with the supervisory authorities, as the latter are able to introduce complaints on behalf of consumers. While it is true that there are structural and procedural differences between these systems, these differences reflect specific national legal arrangements as well as cultural particularities.

The CEA is of the opinion that the creation of ADR schemes should be encouraged but that non-binding recommendations and publicity should take priority over any binding measures. It should not be forgotten that in most countries ADR schemes are voluntary and were created on the initiative of the industry. The latter also has to bear the costs of their functioning. Therefore, additional publicity would be more appropriate than legislation. Otherwise, the issue of funding should be further assessed and additional public funding of the systems should be taken into consideration. 

Again, the CEA believes that it is important that the Commission first analyses the reasons for the absence of ADR systems in some Member States. However, for the insurance sector, only five countries have no such system as understood by the Commission. Therefore, the CEA suggests that the Commission thoroughly assesses whether there are other conciliatory mechanisms that consumers can also approach with their complaint in the concerned Member States (eg within public authorities).

In addition, in some countries, public ADR-like mechanisms were created for insurance consumers (eg consumer contact points or consumer complaint boards established within the financial authorities). The Commission could therefore also consider initiatives facilitating the creation of similar mechanisms in other countries. 
4. Adherence to ADR schemes: Should adherence to an ADR scheme be mandatory to all financial services providers? If yes, should the financial services providers be obliged to adhere to the ADR scheme only in the country where they are established or to all the ADR schemes in Member States where they provide services? Should action be taken at EU level? If yes, what form should it take? Binding? Non-binding? 

Mandatory membership of an ADR scheme for insurance companies already exists in some Member States (eg the UK). In other countries, where ADR schemes were created by the industry and are voluntary, insurers usually feel encouraged to join a scheme in order to have a competitive advantage, thus the huge majority are members of the national ADR system (eg about 95% of all German insurers are members of the German system and 100% of French insurers are members of the French system). 
Our experience is that it is very difficult to find any difference between the quality of systems where adherence to the system is obligatory and those where the companies are not obliged to join the system. 

Statistical data shows that out-of-court procedures are already used intensively (eg in 2007 the number of complaints received by the Ombudsman amounted to 3 392 in Belgium and 17 592 in Germany). The statistics also show that a high number of cases are solved through these procedures instead of being directed to courts: for example, in Belgium in 2007 out of 2 688 justified complaints 1 288 complaints were decided in favour of consumers; in 2007, the Portuguese Centre of Information, Mediation and Arbitration of Motor Insurance successfully resolved 3 348 out of 3 758 cases; in the UK for the year ending March 2008, the Financial Ombudsman Service resolved 99 699 cases – more than 90% of which were settled informally by adjudicators without the need for a formal ombudsman decision. These statistics give evidence of the effectiveness of the current systems. 

The conclusion from the above is that an obligation to inform the consumer about an insurer’s adherence to an ADR scheme in the provisions of a contract would constitute a strong competitive impetus which we believe will induce insurance companies to join ADR schemes. This approach is to be preferred to any compulsory measures with regard to joining ADR schemes.

It would be worth considering mandatory adherence to ADR schemes for companies operating under freedom of services in host Member States. However, this could pose additional costs for the ADR scheme of the host member state, since according to international private law consumer cases will in all probability have to be solved under foreign law (law of the consumer’s residence) and this would require additional juridical expertise. 
5. Information on ADR and FIN-NET: Should financial services providers be obliged to inform customers about the possibility of resolving disputes through an ADR scheme? Should this obligation be applicable also with regard to FIN-NET? Should action be taken at EU level? If yes, what form should it take? Binding? Non-binding?

The CEA believes that consumers should receive appropriate information about both the possibility of resolving disputes through an ADR scheme and about FIN-NET. For cross-border cases several sectoral directives (eg. Distance Marketing Directive) already include an obligation to provide information about the existence of out-of-court settlement procedures and the methods for having access to them. 
The current legal framework determines that the information to the consumer should be simple and concise, and at the same time should put the consumer in a position to be in contact with the respective body. 

In this context, the CEA suggests the introduction of EU rules obliging financial services providers, including insurers, to inform consumers whether they adhere to a scheme, identify the scheme and give information on where details about making a claim can be found, as well as about the existence of FIN-NET. This service provider could thus be encouraged to join a scheme in order to have a competitive advantage. 

6. When should the financial services provider inform its customer about the possibility of addressing the complaint to an ADR scheme? As part of the contractual information? At the moment when the dispute arises and it cannot be settled between the provider and the customer bilaterally? Both? Other? 

A fair balance must be ensured between informing consumers about the existence of ADR and at the same time avoiding overburdening the consumer with irrelevant information at the pre-contractual stage. Therefore, the information should be provided in the contract. 

7. Is there a need to promote FIN-NET and its member ADR schemes? If yes, what would be the best way to do so?

The CEA is of the view that further extensive information on FIN-NET and its members would help to show the main benefit of a consumer being able to raise a cross-border complaint through their home state FIN-NET member. 

The following actions could be taken at EU level in this respect:

· Websites should be improved. The FIN-NET website only contains references to national links under the “members” section. However, some national links do not work. If it is to be effective, the FIN-NET website must be appropriately maintained. 

· Language barriers: the FIN-Net website lists FIN-NET members (with their respective websites) and informs consumers about the possibility of identifying the relevant out-of court complaint scheme in the country of the financial services provider. However, most national websites are in a national language. Also the information on the FIN-NET website is provided in 3 languages only and the form for cross-border financial services complaints is only available in English. The Commission’s services for translation could help here. 

·  It would also be useful if the Commission or FIN-NET could publish in-depth details of the various mechanisms of their signatory ADR systems for easier understanding and comparison between those systems in the different Member States (e. short summaries of different ADR procedures). This would more clearly highlight where gaps exist.

· National websites of FIN-NET members could provide a direct link to the FIN-NET website and its members. This would help consumers to approach the respective body in another country directly. Consumers seeking complaint mechanisms through their national bodies are not aware of FIN-NET and most national websites do not give any information about its existence. 

· It would be useful to introduce a similar layout for members’ websites; similar to the websites of the ECC-Net. It would allow for greater comparability of information provided to consumers and facilitate consumers receiving the same information in every country. 

· Promotion of FIN-NET via ECC-NET: we consider that it is important that the ECC-network and national consumer centres engage in promoting FIN-NET. Indeed, the main objective of ECC-NET is to provide information about cross-border out-of-court settlement of disputes. However, most of the ECC-Net websites do not contain any separate section describing FIN-NET, its members and various complaints mechanisms. ECC-NET could also be engaged in information campaigns via conferences, open-days, flyers, newsletters or special co-operation programmes.  

· Currently different internet tools exist to inform consumers about their rights and redress mechanisms, eg ECC-Net, FIN-Net or Solvit. Nevertheless, consumers have difficulties obtaining appropriate information about all these separate services and understanding the main differences between them. This applies not only to consumers but also to professionals working on consumer rights issues. All of these internet tools could therefore be centralised (under one website) in order to gain more visibility and a more consistent picture of these consumer services, their objectives and functioning.  

At national level: consumer associations and regulatory authorities could launch information campaigns (flyers, conferences, open- days) to promote FIN-NET in a more efficient way.   

About the CEA

The CEA is the European insurance and reinsurance federation. Through its 33 member bodies, the national insurance associations, the CEA represents all types of insurance and reinsurance undertakings, eg pan-European companies, monoliners, mutuals and SMEs. The CEA represents undertakings that account for approximately 94% of total European premium income. Insurance makes a major contribution to Europe’s economic growth and development. European insurers generate premium income of €1 110bn, employ over one million people and invest more than €7 200bn in the economy.
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