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1. Introduction
The CEA welcomes the opportunity to respond to the European Commission’s Green Paper on Consumer Collective Redress. The CEA values positively the detailed and comprehensive consideration that the European Commission has given to this topic, demonstrating the Commission’s commitment to Better Regulation. 
The CEA believes that the consumers should have access to justified redress and they should be able to obtain satisfactory compensation when their rights have been violated. However, the debate on insurance is complex due to the different roles insurers play and needs to be carefully framed in order to have a valuable assessment. In the debate the insurance industry is concerned in different ways: 

· as provider of other insurance contracts as defendant itself
· as provider of general liability insurance for the defendant
· as potential provider of legal expenses insurance for the claimant
On the one hand, the prerequisite for a collective redress system on EU level is the transferability of the individual case to a multitude of cases that have the same factual and legal background. The complexity of the applicable law constitutes an obstacle which cannot according to the existing international private law be overcome. Tightly linked to the question of the applicable law, the question of the jurisdiction will lead to as much complexity as the applicable law. 
The CEA believes that prudential supervisory measures in insurance can guarantee a good level of prevention and protection for consumers towards the insurers as potential defendants. 
There are already a number of EU measures on enforcement of consumer law (e.g. Recommendations on ADR, Injunction Directive, Mediation Directive, Small Claims Procedures Regulation, Regulation on Consumer Protection Cooperation and several consumer directives). Most of these rules were introduced very recently and, in fact, the enforcement and redress are at developing stage at EU level. The Commission is mandated to report on the impact of the implementation of some these measures in the coming years. It would be therefore reasonable to await their effects in order to see their practical value.
The CEA believes that the issue of a quick and cheap cross-border redress procedure for European consumers should be considered in the context of the broad existing system of control and consumer protection which coordinates insurance supervision, out-of-court dispute settlements possibilities, classical and special judicial procedures such as the small claims procedure. The heart of the coordination of these systems should be the dialogue between insurers and consumers which should be promoted in order to regain the consumers’ trust in insurance lost because of continuous legal reviews and a wrong consumer perception of what insurance is. Following this line, the CEA is of the view that the Commission should assess the functioning of current alternative dispute resolution systems before assessing the necessity of a European collective redress system. In this respect, we welcome the Commission’s consultation on alternative dispute resolution in the area of financial services.
On the other hand, any EU initiative to ensure an effective consumer redress system must be appropriate and necessary to a problem identified. According to the principle of subsidiarity, the European Union has the competence to take initiatives to strengthen cross-border solutions where consumer detriment has been established. In our opinion, the evidence that collective redress mechanisms would significantly improve consumers’ access to justice in this context was not established yet. Any redress system needs to strike a fair balance between the effective enforcement of consumers’ rights and the industry. In addition, the CEA underlines that the conclusions of the Civic evaluation study clearly show that the benefits for consumers of introducing collective redress systems are quite modest.
2. Brief comments on the findings of the consultancy studies
The Green Paper on collective redress mentions that consumers find it most difficult to obtain redress for mass claims are financial services, telecommunication, transport as well as package travel and tourism. These assumptions are based on the Civic study. While main law infringements are listed per sector, the study does not specify how many of those law infringements were reported per Member State and how many consumers were affected. Regarding the financial services sector, the study does not clarify to which extent the different financial service providers, in particular the insurance industry, face mass claims. It is only stated that in insurance, the main law infringements mentioned are unfair terms and conditions in an insurance contract. But surprisingly the study does not specify how in this case the claims against the insurer were not bundled and therefore did not result in a collective redress case. It could for example be possible that the insurance terms and conditions for the affected consumers differed to the extent that no factual identity is given for the transferability of the individual case to a multitude of cases. 
3. Assessment of the transferability of an individual case to a multitude of cases in a cross-border dimension
The condition for any collective redress law enforcement is the transferability of an individual case to a multitude of cases on the basis of the same factual and legal background. This is the case if the circumstances of the case and its legal grounds are identical. Only if that assessment is done in detail, an appropriate and best solution for the consumer can be found. Otherwise, if the transferability is not possible, it should be recognised that the consumer’s right is best enforced through individual alternative dispute resolution systems. 

· The same legal background 
The main obstacle to cross-border claims is the differences between national civil laws, international private law and internal market rules.
The philosophy of Rome I Regulation is to provide the consumer with maximum protection and legal certainty about the applicable contract law, which generally has to be the law of the Member State in which the consumer resides.  It determines for example in case of life insurance that the applicable law to the insurance contract is the law of the country of residence of the consumer/policyholder. The same protection should be given to one individual as well as to a potential class of claimants. Therefore, in a cross-border case which involves numerous different EU nationals, the law of several Member States will have to be applied.
Tightly linked to the question of the applicable law is the need for the same legal issue to be brought before the court. Given the diversity of national applicable laws as well as the personal circumstances, it is unlikely that a cross-border class of claimants are able to allege the same law infringement. 
From another perspective, the problem with applicable law is also linked to the assessment of a fully liable chain of responsibility in particular cross-border case. The consumers may suffer damages as a reason of a malpractice of a trader (e.g. non compliance with conduct of business rules (mis-selling of products, misleading advertisement, failure in advice)) but in cross-border cases usually other factors play an important role, such as non compliance with general good rules of a Member State of service provision. An infringement of consumer protection law might therefore fall under different regimes in cross-border cases. The role of the court would be therefore very complex, i.e. assessing the interaction between single market rules and international private law (e.g. freedom to provide services does not preclude Member States from applying their general rules irrespective of the law applicable to the contract and irrespective of the supervisory law of the trader’s Member State) and deciding which rules were infringed in particular case. In addition, for insurance cross-border provision of services the powers and responsibilities of home and host Member States are still not clearly defined. This might lead to uncertainty as to the question which supervisory law should apply in particular case. In cross-border mass claims the courts will therefore often face enormous difficulties as regards the following aspects: assessment of different chains of causation, establishing concrete infringement of consumer law, decision as to whether a complaint is also related to other aspects of regulation and the applicable law for enforcement. 
· The same factual background 
The study did not assess to which extent in the area of insurance facts can be seen as sufficiently identical to fulfil this conditions of the above described transferability. Disputes arising between consumers and the insurance industry can be divided in two types of disputes. On the one hand it concerns the individual claim settlement procedure which can only be assessed separately as they refer to individual circumstances and not general practices. On the other hand, the terms and conditions of insurance contracts differ broadly one from the other. Insurance contracts reveal a diversity of aspects which are combined, such as the insured object, specific individual additional conditions, the length of the contract, the edition of the general insurance terms (year), kind of benefits covered, premium issues (e.g. non payment of premiums), specific national legal provisions, etc.

Since neither the condition of the legal nor the condition of the factual background is necessarily given in a cross border case, the transferability of the individual to a multitude of cases cannot be confirmed. 
As a consequence a collective redress system is not the best solution for the consumer in a cross border case. 

· Jurisdiction 

For the effectiveness of a collective redress system for cross-border claims, the applicable law and the jurisdiction need to be coherent. This is currently not the case. According to Brussels I Regulation, the consumer, in his role of insurance policyholder, has for example, among others, the possibility to claim in the jurisdiction of the Member States in which he resides and will favour this option which is the easiest for him.
This is confirmed by the Green Paper’s finding that 76% of consumers would be willing to claim under their national law and before national courts. 
4. Issues to be solved
· Additional thorough assessment needed

The CEA would like to highlight that the conclusions of the studies are based on data gathered in 13 Member States, in many of which collective redress mechanisms were introduced only recently (2005-2009) and that more time should be given to these systems to compile sufficient experience allowing a comprehensive assessment. 

· Existing EU framework for enforcement of consumer law 
There are already a number of EU regulations and directives on collective enforcement of consumer law (Rules on ECC-Net and FIN-Net, Small claims procedure Regulation, Mediation Directive, two Recommendations on ADR, Consumer Protection Cooperation Regulation, Injunction Directive). Some of these EU rules were introduced recently. The Commission is obliged to prepare the reports on the functioning of some of these measures (eg. the small claims procedure) in the future. It would therefore be reasonable to await the reports to assess their effects and practical value.
· Improvement of rules on applicable law
As acknowledged in the Green Paper, only two cross border cases have been brought under Injunctions Directive since 1998. One of the reasons is the inconsistence between domestic laws. Therefore, instead of introducing new rules those currently existing should be improved. 

· Improvement of existing alternative dispute resolution systems for individual cases
Unlike for other sectors, a great number of different out-of-court redress mechanisms were introduced for insurance sector and they have proved to provide satisfactory redress for consumers. 
The CEA considers indeed that the use of alternative dispute resolution, rather than judicial proceedings, should be encouraged to solve disputes between insurers and consumers. These mechanisms generally provide faster resolutions of disputes for both plaintiffs and defendants and assist in keeping legal expenses to a minimum. The parties to a dispute should always be encouraged to seek alternative means of dispute resolution before they engage in litigation.
In most Member States, out-of-court settlement systems were created by insurance industry and administrative/supervisory authorities (some of them separately for insurance sector) in order to provide  insureds, policyholders and third parties with alternative redress mechanisms. They already cooperate in the framework of FIN-NET and in fact, the Commission always stressed their importance for conciliatory solution of disputes. Alternative dispute resolution is a cost effective way to resolve dispute and is an easier alternative than going to court. We believe that the improvement of these mechanisms should receive comprehensive assessment and consideration before the Commission decides on establishing a new mechanism.

In the cross-border dimension, possible collective alternative dispute resolution systems would face the same obstacles as a collective redress system. 
· Consumer awareness initiatives
It should be recognised that the effectiveness of redress mechanisms and consumers’ willingness to make use of them strongly depends on consumer awareness of their rights and the methods of enforcing them. Consumers might be more willing to seek compensation for damages when they will receive appropriate information about respective complaint and redress mechanisms. 

Consumers should receive appropriate information about both, the possibility to resolve disputes through an ADR scheme. For cross-border cases this is already the case under the Distance Marketing Directive. 

The information to the consumer should be simple and concise, and at the same time should put the consumer in the position to be in contact with the respective body. 

A balance must be ensured between informing consumers about the existence of ADR and at the same time avoiding overburdening consumer with irrelevant information at pre-contractual stage. Therefore, the information should be given at the contractual stage.

5. Conditions of a collective redress system
Only after the legal obstacles for cross border cases (see point 3) are overcome and the need for a collective redress system is evidenced, a structure for a collective redress system should be considered again.  It is essential for the cost - effectiveness of the system that the following conditions are fulfilled:

· Scope
Claims for personal injury and property damage should be excluded from the scope, since the damage has to be assessed individually per claimant and thus cannot be transferred to a multitude of cases.

Collective redress should be restricted to those sectors, where the need for a collective redress system was evidenced.  As mentioned above (see point 2) the insurance sector should be excluded, since the Civic study fails to give evidence in this respect. 
· Costs of a collective redress system
In order to avoid any abuse of the collective redress system it is important that the consumer is not allowed to join a collective redress action at no cost. At the same time it needs to be ensured that any procedural costs are not disproportionate to the amount in dispute so that the consumer is not hindered to enforce his consumer rights. The loser pays principle therefore strikes a fair balance between the interests of the consumer and the industry, which is sued. At the same time it treats claimants of individual redress systems and claimants of collective redress systems equally. 

One important condition to keep the costs of the system at low level is to design it in a way that unmeritorious claims are avoided and claims culture is not encouraged. This could be guaranteed by empowering the judge/competent body to admit or deny the collective redress status.  The judge/competent body must in particular assess, whether the claim of each member of the class is identical and that they are so small that it is not in the interest of justice that they are brought into courts as individual actions. 
Unmeritorious claims are further avoided, if public funding of the system is excluded. 

· Opt-in system

             An “opt-in” system complies with the principle of consumer choice, since the consumer can decide, whether

he/she wants to join a collective redress. Besides this system allows that the consumer is compensated adequately to his/her loss and therefore avoids under or over compensation. The compensation would be paid directly to the consumer and allow for a quick and efficient settlement of the claim. 
· Non-profit designated organization

If the action is being brought by a third party on behalf of affected consumers, it is important that the third party must be a reputable, designated body whose principal activities are consumer advocacy and /or consumer advice. In order to avoid unmeritorious claims the designated body should be a non-profit institution. In order to comply with the loser-pays principle the designated body should have sufficient financial resources.  Furthermore the non-profit organization should be recognized by a state body so that the professionalism of the organization is guaranteed in the consumers’ interest. The additional advantage of a non-profit organization is that it has no interest to extend the length of proceedings, but aims at a quick settlement in the consumers’ interest.

· Compensation 

The compensation to be paid has to be assessed according to national civil law. This means especially compensation according to the principle of restitutio in integrum (restoration of the victim’s original condition), which is enshrined in the national civil law of all Member States.

· Funding
Funding can be divided into public and private funding.

Public funding should be avoided so that as mentioned above a claims culture is not encouraged. Private funders could be commercial funders or legal expenses insurers. Commercial funders finance large claims starting from an amount of 50 000 EUR and higher. They take on a claim on a case by case basis and only those, which have a high probability of success. Their activity is there for occasion-driven. If the claim is successful the commercial funder is entitled to a 30 – 50% of the total of the claim. This amount is deducted from the compensation received after the case was won. While commercial funders could have a filter function for unmeritorious claims, it cannot be excluded that they sometimes accept pursuing a claim for publicity reasons. 

In contrast to commercial funders the legal expenses insurance covers the claimant’ s risk on a permanent long term seen basis without making any difference regarding the amount claimed. However whether the legal expenses insurers could cover the risk in future depends largely on the way the collective redress system is structured. It is for example of primary importance for legal expenses insurers to know the number of claimants beforehand. 
About CEA

The CEA is the European insurance and reinsurance federation. Through its 33 member bodies, the national insurance associations, the CEA represents all types of insurance and reinsurance undertakings, eg pan-European companies, monoliners, mutuals and SMEs. The CEA represents undertakings that account for approximately 94% of total European premium income. Insurance makes a major contribution to Europe’s economic growth and development. European insurers generate premium income of €1 110bn, employ over one million people and invest more than €7 200bn in the economy.
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� See Annex : CEA response to the EC’ s consultative paper on alternative dispute resolution in the area of financial services
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