EN

Brussels, 12.05.2010

Working document EIOPC/SEG/IM17/2010/Rev1
DRAFT COMMISSION DOCUMENT ON 
RULES RELATING TO THE TREATMENT OF PARTICIPATIONS UNDER THE SOLVENCY II DIRECTIVE 2009/138/EC
Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to the Directive 2009/138/EC (…), and in particular Articles 92 and 111 thereof,

Whereas:

(1) Consistent with an economic approach and the definition of related undertakings in Article 212 of Directive 2009/138/EC, the treatment of related undertakings should have the same prudential outcome regardless of whether the investment is direct or indirect. For example the introduction of a non-regulated holding company within a group should not result in a more favourable regulatory treatment than a direct investment.
(2) The supervisory authority of the insurance or reinsurance undertaking should require a 100% equity capital stress for holdings in related undertakings excluded from the scope of the group supervision according to Article 214 of Directive 2009/138/EC or deducted from the own funds for the group solvency in accordance with Article 229 of Directive 2009/138/EC where the circumstances for the exclusion or deduction result from a lack of information, as in this case the ability to determine a reliable valuation of the participation could be reduced. 
(3) Insurance and reinsurance undertakings should assess the participation in all related undertakings in order to identify those which are of a strategic nature. The calibration of the equity risk on the investments in related undertakings which are of strategic nature should reflect the likely reduction in the volatility of their value arising from the strategic nature and the influence exercised by the participating undertaking on those related undertakings. . 
TITLE S

INSURANCE AND REINSURANCE UNDERTAKINGS

CHAPTER XX
OWN FUNDS
SECTION XX

TREATMENT OF PARTICIPATIONS

Article POF1

(Art. 92 of Directive 2009/138/EC)
Treatment of participations in the determination of basic own funds
For the purpose of determining the basic own funds of insurance and reinsurance undertakings, the excess of assets over liabilities referred to in Article 88 of Directive 2009/138/EC shall be reduced by the value, determined in accordance with Article 75 of Directive 2009/138/EC, of the participations that they hold in financial and credit institutions as referred to in Article 92(2) of Directive 2009/138/EC. 
CHAPTER XX

RULES RELATING TO THE SOLVENCY CAPITAL REQUIREMENT STANDARD FORMULA

SECTION XX

MARKET RISK MODULE 
Article MR1

(Art. 105 of Directive 2009/138/EC)

General provisions
1. When calculating their Solvency Capital Requirement in accordance with the standard formula referred to in Subsection 2 of Section 4 of Chapter VI of Title I of Directive 2009/138/EC, insurance and reinsurance undertakings shall calculate the capital requirement for market risk separately:

(a) for participations as defined in Article 92(2) of Directive 2009/138/EC in financial and credit institutions,

(b) for participations in related undertakings:

(i) 
excluded from the scope of the group supervision under Article 214 (a) of Directive 2009/138/EC; or

(ii) 
deducted from the own funds eligible for the group solvency in accordance with Article 229 of Directive 2009/138/EC,

where the supervisory authorities consider that the circumstances for the exclusion or deduction apply at solo level;

(c) for other assets and liabilities.

2. The capital requirement for market risk for participations referred to in paragraph 1 (a) shall be nil.

3. The capital requirement for market risk for investments in related undertakings referred to in paragraph 1 (b) shall be calculated as the change in the basic own funds that would result from an instantaneous decrease of 100% in the value of these investments. 
4. The capital requirement for market risk shall be calculated as the sum of the capital requirement corresponding respectively to points (a) to (c) of paragraph 1.

Article MR2

(Art. 105 of Directive 2009/138/EC)

General provisions
SUBSECTION Y
Equity risk sub-module

Amended Article ER1

(Art. 105 of Directive 2009/138/EC)

General provisions
1. When calculating their Solvency Capital Requirement in accordance with the standard formula referred to in Subsection 2 of Section 4 of Chapter VI of Title I of Directive 2009/138/EC, insurance and reinsurance undertakings shall calculate the capital requirement for equity risk referred to in point (b) of Article 105(5) of Directive 2009/138/EC separately:

(d) for assets and liabilities referred to in point (i) of paragraph 1 of Article 304 of Directive 2009/138/EC, where the insurance or reinsurance undertaking has received supervisory approval to apply the provisions set out in Article 304 of Directive 2009/138/EC, 

(e) 
(f) for other assets and liabilities.
2.
The capital requirement for equity risk shall be calculated as the sum of the capital requirement corresponding respectively to point (a) and (b) of paragraph 1.
Article ER3
(Art. 105(5)(b) of Directive 2009/138/EC)
Standard equity risk sub-module
1. The capital requirement for equity risk on the assets and liabilities referred to in point (b) in paragraph 1 of Article ER1 shall be equal to the loss in the basic own funds that would result from an instantaneous decrease of:

(g) 22% in the value of equity investments in related undertakings within the meaning of Article 212 of Directive 2009/138/EC and which are of a strategic nature; 

(h) 39% + SA in the value of equities listed in stock exchanges in the countries which are members of the EEA or the OECD; 

(i) 49% + SA in the value of the assets and liabilities that are exposed directly or indirectly to equity risk.
2.
The factor SA referred to in points (b) and (c) of paragraph 1 shall be calculated according to Article SA.
3.
Other equities referred to in point (c) of paragraph 1 comprise equities listed in stock exchanges in the countries which are not members of the EEA or the OECD, equities which are not listed, private equities, hedge funds, commodities and other alternative investments. They shall also comprise all investments other than those covered in the interest-rate risk sub-module, the property risk sub-module or the spread risk sub-module. They shall not comprise investments referred to in (a) or (b) of paragraph 1 or in subparagraphs (a) or (b) of Article MR1. 

Article ER4

(Art. 105(5)(b) of Directive 2009/138/EC)

Strategic participations
For the purposes of paragraph 1 (a), equity investments of a strategic nature shall mean equity investments where the insurance or reinsurance undertaking demonstrates:

(j) that the value of such equities is likely to be materially less volatile for the following 12 months than the value of other equities over the same period as a result of both the nature of such investments and the influence exercised by the participating undertaking in the related undertaking; and

(k) that the nature of the investment is strategic, taking into account all relevant factors, including:

i. 
the value of the participation in the related undertaking relative to the value of the total basic own funds of the insurance or reinsurance undertaking;

ii. 
the existence of a clear decisive policy to continue holding the participation for long term period;

iii. 
the consistency of such strategy with the main policies guiding or limiting the actions of the undertaking;

iv. 
the insurance or reinsurance undertaking’s ability to continue holding the participation in the related undertaking;

v. 
the existence of a durable link and the length of time that such investments have been held previously by the insurance or reinsurance undertaking;

vi.
the business model of the insurance or reinsurance undertaking and the compatibility of the policy referred to in sub-paragraph (ii) with that business model;

vii.
any representations made publicly or actions taken by the insurance or reinsurance undertaking which are relevant to assessing its intentions in relation to its investment in the related undertaking;

viii. the probable impact of the strategy on the undertaking’s competitiveness; 
ix.
where the insurance or reinsurance participating company is part of a group, the consistency of such strategy with the main policies guiding or limiting the actions of the group; and

ix. 
that the crisis management plans of the insurance and reinsurance undertaking and of the group expressly reflect the intention for the insurance or reinsurance  undertaking to continue holding the participation unless it must be divested as measure of last resort to enable the insurance or reinsurance undertaking to continue as a going concern.
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