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Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Article 234 thereof,

Whereas:

(1) Directive 2009/138/EC requires the calculation of the solvency at the level of the group to be carried out in accordance with method 1 (accounting consolidation-based method), unless its exclusive application would not be appropriate. The group supervisor should, when assessing whether method 2 (deduction and aggregation method) should be used instead of – or in combination with – method 1, take into account a number of harmonised relevant criteria. 
(2) Directive 2009/138/EC provides that, where supervisory authorities consider that certain own funds eligible for the Solvency Capital Requirement of a related insurance or reinsurance undertaking cannot effectively be made available to cover the Solvency Capital Requirement of the participating undertaking for which the group solvency is calculated, those own funds may be included in the calculation only in so far as they are eligible for covering the Solvency Capital Requirement of the related undertaking.  In this context, supervisory authorities should, when considering whether certain own funds of a related insurance or reinsurance undertaking cannot effectively be made available for the group, base their decisions on whether there are any restrictions which affect either the fungibility of those own funds (i.e. whether they are dedicated to absorb only certain losses) or the transferability of the assets representing those own funds (i.e. whether there are significant obstacles to moving assets representing those own funds from one entity to another).
TITLE G
INSURANCE AND REINSURANCE GROUPS
CHAPTER GD
Article GD1

Definitions
For the purposes of this Title, the following definition shall apply:
“ancillary services undertaking” means an undertaking the principal activity of which consists in owning or managing property, managing data-processing services, or any other similar activity which is ancillary to the principal activity of one or more insurance or reinsurance undertakings;
CHAPTER SCG
SOLVENCY CALCULATION AT GROUP LEVEL
SECTION 1

GROUP SOLVENCY: CHOICE OF CALCULATION METHOD AND GENERAL PRINCIPLES
Article SCG1
(Art. 220 (2) of Directive 2009/138/EC)

Choice of method: criteria
In assessing, in accordance with Article 220(2) of Directive 2009/138/EC, whether the calculation of the solvency at the level of the group should be carried out in accordance with method 2 or a combination of methods 1 and 2 laid down in Articles 230 to 233 of that Directive, the group supervisor shall, in consultation with the other supervisory authorities concerned and the group itself, consider whether the exclusive application of method 1 is not appropriate on the basis of the following criteria:

(1) The amount and quality of information available in relation to a related undertaking are not sufficient for it to be subject to method 1;

(2) A related undertaking is not sufficiently covered by the group risk management and internal control systems and the group reporting procedures set out in Article 246;

(3) Where an internal model is used for the calculation of the group solvency, a related undertaking is not covered by that group internal model;
(4) The use of method 1 in relation to a related undertaking would be overly burdensome, and the nature, scale and complexity of the risks of the group are such that the use of method 2 in relation to a related undertaking – or several related undertakings – does not materially affect the quality of the group solvency calculation.
A decision by the group supervisor that the calculation of the solvency at the level of the group should be carried out in accordance with method 2 or a combination of methods 1 and 2 shall state the reasons on which it is based.  The group supervisor shall provide the group and the other supervisory authorities concerned with the reasoned decision.
The method, or combination of methods, chosen shall be applied in a consistent manner over time. The group supervisor shall revert to method 1 in relation to any related undertaking where the use of method 2 or a combination of methods 1 and 2 is no longer justified.
Article SCG2
(Art. 220 (2) of Directive 2009/138/EC)

Application of methods: treatment of specific related undertakings
Without prejudice to Article SCG1, the following related undertakings shall be treated for the purposes of the calculation of the solvency at the level of the group, unless they have been deducted from the own funds eligible for the group solvency by application of Article 229 of Directive 2009/138/EC, as follows:

(5) Where method 1 applies to related insurance or reinsurance undertakings, which are not a subsidiary undertaking or an undertaking linked with another undertaking by a relationship as set out in Article 12(1) of Directive 83/349/EEC, the Solvency Capital Requirement of the related undertaking shall be taken into account on a proportional basis for the determination of the consolidated group Solvency Capital Requirement;

(6) the provisions set out in the first paragraph of Article 228 of Directive 2009/138/EC shall apply mutatis mutandis to related undertakings which are  institutions for occupational retirement provision within the meaning of 2003/41/EC;
(7) the provisions set out in the first paragraph of Article 228 of Directive 2009/138/EC shall apply mutatis mutandis to related undertakings which are non-regulated undertakings carrying out financial activities, in which case a notional solvency requirement shall be calculated for the related undertaking;

(8) the provisions set out in Articles ER1 to ER3 shall apply to any ancillary services undertakings which are not a subsidiary undertaking or an undertaking linked with another undertaking by a relationship as set out in Article 12(1) of Directive 83/349/EEC;

(9)  the provisions set out in Articles ER1 to ER3 shall apply to any other related undertakings which are non financial undertakings.
Article SCG3
(Art. 222 (2) to (5) of Directive 2009/138/EC)

Availability at group level of the eligible own funds of related undertakings

1. Participating insurance or reinsurance undertakings and insurance holding companies shall, for all related insurance and reinsurance undertakings which are taken into account in the calculation of the solvency at the level of the group, provide the group supervisor with the information which is necessary to enable the group supervisor to assess compliance with paragraphs 2 to 5 of Article 222 of Directive 2009/138/EC.
2. In assessing, in accordance with paragraph (3) of Article 222 of Directive 2009/138/EC, whether certain own funds eligible for the Solvency Capital Requirement of a related insurance or reinsurance undertaking are unable to effectively be made available to cover the Solvency Capital Requirement of the participating insurance or reinsurance undertaking or insurance holding company for which the group solvency is calculated, the supervisory authorities shall consider whether those own funds cannot effectively be made available for the group on the basis of the following criteria:
(10) The national legal or regulatory provisions applicable to those own funds are such that they are dedicated to absorb only certain losses;

(11) The national legal or regulatory provisions applicable to the assets representing those own funds are such that transferring those assets to another insurance or reinsurance undertaking is not allowed;
(12) 
(13) Making those own funds available for the group would not be possible within a maximum of 9 months, or 30 months in the event of an exceptional fall in financial markets.
In considering the amount of eligible own funds which cannot effectively be made available for the group, the supervisory authorities shall assess the restrictions that would exist in going concern.  
The supervisory authorities shall also take into account any material transaction costs to the participating insurance or reinsurance undertaking or insurance holding company, or to any related undertaking, that making such own funds available for the group is likely to entail.
3. When considering whether certain eligible own funds cannot effectively be made available for the group, the supervisory authorities shall pay particular attention to at least the following items:
(14) Eligible own funds related to insurance obligations with respect to with profit participation;

(15) Eligible ancillary own funds;

(16) Eligible equity instruments, other than ordinary shares, and subordinated liabilities;

(17) Eligible own funds related to deferred tax assets.

The following items shall not be considered as effectively available for the group:

(18) any minority interests in the eligible own funds exceeding the Solvency Capital Requirement of a related insurance or reinsurance undertaking;
any ring-fenced funds as referred to in point (b) or Article 99 of Directive 2009/138/EC.
4. Where the group supervisor decides, in accordance with paragraph (3) of Article 222 of Directive 2009/138/EC, that certain own funds eligible for the Solvency Capital Requirement of a related insurance or reinsurance undertaking cannot effectively be made available for the group, and where method 1 is used in relation to that related undertaking, these own funds may be included in the calculation only in so far as they are eligible for covering the following:
(19) Where the consolidated group Solvency Capital Requirement is calculated, in relation to that related undertaking, on the basis of the standard formula, the Solvency Capital Requirement of that related undertaking multiplied by a percentage corresponding to the proportion that the consolidated group Solvency Capital Requirement bears to the sum of the Solvency Capital Requirements of each of the insurance and reinsurance undertakings included in the consolidated calculation based on the standard formula;

(20) Where the consolidated group Solvency Capital Requirement is calculated, in relation to that related undertaking, on the basis of an internal model, the Solvency Capital Requirement of that related undertaking multiplied by a percentage corresponding to the proportion of the diversification effects at group level that are attributed to that related undertaking, determined by that internal model, provided that the sum of such percentages for all the insurance and reinsurance undertakings included in the consolidated calculation based on the internal model equals 100%.
The first subparagraph shall apply in particular to any minority interests in the eligible own funds covering the Solvency Capital Requirement of a related insurance or reinsurance undertaking.
SECTION 2
GROUP SOLVENCY: CALCULATION METHODS

Article SCG4
(Art. 230 (2) of Directive 2009/138/EC)

Method 1: determination of the currency for the purposes of the currency risk calculation
Where the consolidated group Solvency Capital Requirement is calculated, wholly or in part, on the basis of the standard formula, the local currency referred to in the currency risk calculation under the standard formula shall be understood as the currency used for the preparation of the consolidated accounts.

Article SCG5
(Art. 230 (2) of Directive 2009/138/EC)

Method 1: minimum consolidated group Solvency Capital Requirement
Where the group supervisor decides, in accordance with Article 220(2) of Directive 2009/138/EC, to apply to the group a combination of methods 1 and 2, the consolidated group Solvency Capital Requirement calculated for the part of the group which is covered by method 1 shall have a minimum.  The second, third and fourth subparagraphs of Article 230(2) shall apply mutatis mutandis to that minimum consolidated group Solvency Capital Requirement.

Article SCG6
(Art. 233 (3) (a) and (b) of Directive 2009/138/EC)

Method 2: elimination of capital charges on intra-group transactions
For the purposes of the calculation of the aggregated group Solvency Capital Requirement in accordance with Article 233 (3) of Directive 2009/138/EC, the Solvency Capital Requirement of the participating insurance or reinsurance undertaking referred to in point a of Article 233 (3) and the Solvency Capital Requirement of the related insurance or reinsurance undertakings referred to in point b of Article 233 (3) shall be recalculated net of any intra-group transactions.
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