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Important note: This document is a working document of the Commission services for discussion. 
It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Articles 37 thereof,

Whereas:

(1)
The further specification of the circumstances in which capital add-ons may be imposed and the methodologies for their calculation should be flexible enough to ensure that the use of capital add-ons is an effective and practicable supervisory tool for the protection of policyholders through the calculation of a Standard Capital Requirement which properly reflects the overall risk profile of the insurance or reinsurance undertaking.  The further specification should also balance the need to develop consistent approaches for similar circumstances. To this end reference percentages and limits are of use but should not detract from the main objective of setting add-ons and their amount and use should be reviewed as supervisory practices in this area develop. [EIOPA] should have an active role in seeking to improve common practices.
 (2)
There should be a  process for setting capital add-ons which wherever possible allows the insurance or reinsurance undertaking to present its views and any additional information to the supervisory authority within an appropriate timeframe.
(3)
The assessment of whether to impose a capital add-on and its calculation may require the assistance of the insurance and reinsurance undertaking and the provision of information by the undertaking which is necessary for the purposes of supervision. This may take the form of performing a recalculation of the standard formula or internal model with different parameters or assumptions, providing data, performing calibration exercises with the undertaking's own data or market data, developing alternative methodologies or other matters in accordance with the specific situation of the insurance or reinsurance undertaking.  
(4) 
Because the calculation of the Minimum Capital Requirement for  undertakings which simultaneously pursue life and non-life insurance activity is linked to  the Solvency Capital Requirement and requires a notional split of the Solvency Capital Requirement as between life and non-life activities it is  necessary to make special provision as to how to  apportion any capital add-on as between these activities.
CHAPTER [ ]
Capital add-on
SECTION 1

Circumstances for imposing capital add-on
Article CA1

(Art. 37(1)(a) and (b) )
Assessment of significant deviation ( standard formula and models)
For the purposes of Article 37(1) of Directive 2009/138/EC, in concluding that the risk profile of an insurance or reinsurance undertaking deviates significantly from the assumptions underlying the Solvency Capital Requirement, supervisory authorities shall take into account all relevant factors  including the following : 
(a) 
(b) the likelihood and severity of any adverse impact on policyholders or beneficiaries ;

(c) the level of sensitivity of any relevant assumptions;

(d) the size of the deviation; 
(e) the anticipated duration and volatility over that duration of the deviation; and
(f) the findings arising out of  the supervisory review process conducted under Article 36 of Directive 2009/138/EC.
Article CA2
(Art. 37(1)(c))
Assessment of significant deviation (governance)
(2) For the purposes of Article 37(1)(c) of Directive 2009/138/EC, in concluding that the system of governance of an insurance or reinsurance undertaking deviates significantly from the standards laid down in Chapter IV, Section 2 of Directive 2009/138/EC, supervisory authorities shall take into account all relevant factors including the following: 
(a) the effects of the deviations of the system of governance which prevent the insurance or reinsurance undertaking from being able to properly, identify, measure, monitor, manage and report the risks that it is or could be exposed to.
(b) whether the deviation arises from inadequate implementation of  a requirement or a failure to implement a requirement
(c) the likelihood and severity of any adverse impact on policyholders or beneficiaries ;
(d) the probable financial loss the undertaking could incur as a consequence of the deviation
the anticipated duration of the deviation; 
the risk profile of the undertaking; and
the findings arising out of the supervisory review process conducted under Article 36 of Directive 2009/138/EC.
Article CA 3
(Art. 37(1)(a) and (b))
Add-ons in relation to deviations from Solvency Capital Requirement assumptions
(3) For the purposes of imposing add-ons under sub-paragraphs (a) and (b) of Article 37.1 of Directive 2009/138/EC the risk profile shall be presumed to deviate significantly from the relevant assumptions where the modified Solvency Capital Requirement as calculated under Article CA6(2) exceeds the  Solvency Capital Requirement calculated using the standard formula, or internal model as appropriate by 10%.
(4) Supervisory authorities may nevertheless conclude, having taken account of all relevant factors including those set out in Article CA1, that  risk profile deviations calculated according to paragraph 1 which are less than 10% are significant or that risk profile deviations which are greater than 10%, subject to paragraph 3, are not significant.  
(5) Risk profile deviations calculated according to paragraph 1 which exceed 15% shall be regarded as significant


Article CA4
(Art. 37(1)(a))
Assessment of  requirement to use  model   
For the purposes of Article 37(1)(a)(i) of Directive 2009/138/EC the circumstances in which the requirement to use an internal model is inappropriate include those where the financial and other resources required to develop the internal model  would be disproportionate to the deviation of the risk profile. 
The requirement to use the internal model is ineffective where the required internal model is not developed or fails to meet the general provisions for the approval of full and partial internal models as set out by  Chapter VI Section 4 subsection 3 of Directive 2009/138/EC.     
Article CA5
(Article 37(1)(c))
Appropriate timeframe for improving governance deficiencies
For the purposes of Article 37(1)(c) of Directive 2009/138/EC, in concluding that the application of other measures is unlikely to improve deficiencies supervisory authorities shall take account of all relevant factors in determining what is an appropriate timeframe including the likelihood and severity of any adverse impact on policyholders. The timeframe shall not exceed 6 months.
SECTION 2
Methodologies for calculating Capital add-ons

Article CA6
(Article 37(1)(a) and (b))
General principles

For the purposes of capital add-ons set under Articles 37(1)(a) and (b) of Directive 2009/138/EC, supervisory authorities shall calculate the capital add-on as the difference between:

(6)  the amount of the Solvency Capital Requirement, excluding any capital add-on, of the insurance and reinsurance undertaking; and


(7) the amount of the Solvency Capital Requirement, excluding any capital add-on, that would be calculated if the standard formula or internal model, as appropriate, were modified so as to  reflect the actual risk profile of the undertaking and to enable the undertaking to comply with Article 101(3) of Directive 2009/138/EC.
Article CA7 

(Article 37(1)(a) and (b))
Scope and approach of Modifications
(8) In calculating the amount referred to in Article CA6(2) supervisory authorities shall consider the aspects of the standard formula or internal model which gave rise to the deviation of the risk profile assumed by the standard formula or internal model from the actual risk profile of the undertaking including, where relevant, quantifiable risks not taken account of by the standard formula or internal model, the structure of the formula or model, aggregation structures, risk modules, risk sub-modules, parameters, and assumptions.

(9) Where possible, supervisory authorities shall notionally modify the standard formula or internal model to properly reflect the activities of the insurance or reinsurance undertaking by making such changes to parameters, or assumptions as are appropriate.
(10) Where the notional modifications referred to in sub-paragraph (2) would be insufficient or inappropriate, alternative designs, structures or methodologies may be used.

(11) The notional modifications  shall have an appropriate empirical, statistical, objective and justifiable basis,  and be based on suitable data relating to the undertaking, or if that is not available, data which is directly relevant for the operations of that undertaking .

(12) Where suitable alternative designs, structures or methodologies are unavailable supervisory authorities may derive the Solvency Capital Requirement for the purposes of Article CA6(2) by comparing the Solvency Capital Requirements of undertakings with similar risk profiles
(13) For the purposes of paragraphs 4 and 5 supervisory authorities may use information relating to other undertakings with similar risk profiles provided that the supervisory authorities are able to meet the requirement in Article 37(1) of Directive 2009/138/EC to give reasons for their decision to set a capital add-on in a way which does not result in non-compliance with the professional secrecy requirements in Article 67 of Directive 2009/138/EC.
(14) If certain aspects of the risk profile deviation  indicate a lower Solvency Capital Requirement these aspects may only be netted against other aspects which  indicate a higher Solvency Capital Requirement if the insurance or reinsurance undertaking  satisfies supervisory authorities that:

(15) it would be inappropriate to address the aspects which indicate a higher Solvency Capital Requirement by replacement of parameters specific to the undertaking in accordance with Article 104(7) of Directive 2009/138/EC or by using a partial internal model in accordance with Article 112 of Directive 2009/138/EC; and 
(16) the overall Solvency Capital Requirement that would result after such netting will comply with Article 101(3) of Directive 2009/138/EC.
Article CA8
Article 37(1)(c)
Calculation of governance add-ons
For the purposes of calculating capital add-ons under Article 37(1)(c) of Directive 2009/138/EC supervisory authorities shall take into account all relevant factors including where appropriate the following:
(17) 
(18) the factors referred to Article CA2 
(19) 
(20) 
(21) capital add-ons set previously for comparable deviations provided that the supervisory authorities are able to meet the requirement in Article 37(1) of Directive 2009/138/EC to give reasons for their decision to set a capital add-on in a way which does not result in non-compliance with the professional secrecy requirements in Article 67 of Directive 2009/138/EC.
Article CA9
(Article 37 (1) )
Apportionment of add-ons for undertakings which simultaneously pursue life and non-life insurance activity 
(22) Supervisory authorities shall, when calculating a capital add-on  in relation to an insurance undertaking to which Article 73(2) and (5) of Directive 2009/138/EC applies, calculate a notional life capital add-on and a notional non-life capital add-on. 

(23) If, the causes of the relevant deviations can be objectively apportioned as between the life insurance activity and the non-life insurance activity supervisory authorities shall calculate the notional life capital add-on and notional non-life capital add-on according to the same apportionment. 
(24) However, if paragraph (2) does not apply, supervisory authorities shall calculate the notional life capital add-on and notional non-life capital add-on according to the apportionment as between the notional life Minimum Capital Requirement and a notional non-life Minimum Capital Requirement as referred to in Article 74 of Directive 2009/138/EC. 
Article CA10
(Article 37) 
Review 
No later than 5 years after the date referred to in Article 309 of Directive 2009/138/EC, the Commission shall after consulting CEIOPS make an assessment of the application of this Chapter as regards the supervisory practices concerning setting capital add-ons, in particular whether the percentage amounts referred to in Article 2 are appropriate and on the viability of specifying other types of quantitative threshold to enhance convergence and in the case of capital add-ons imposed for governance deficiencies, the use of limits which are linked to the insurance or reinsurance undertaking's operational risk capital requirement. The Commission shall where appropriate propose amendments for the amendment of this [Regulation].
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