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Industry priorities for changes to the first draft of the French Presidency overall compromise approach 

Summary
The French Presidency aims to finalise the Council general approach (GA) before the end of June. As it is now entering the final negotiation stages with member states, Insurance Europe has identified the following lobbying priorities for Council members to try to improve the Council GA in these final discussions. 

Impact of Level 1/Level 2
Cross border supervision
Proportionality
Group Supervision

Members are requested to reach out to their Council representatives ahead of the next Council working group on 11 May to share these messages.

Level 1/Level 2
Many important aspects of the review, in particular those which will impact insurer’s capital requirements and therefore the industry’s investment capacity, are currently in the Level 2 Delegated Regulation. 
It is crucial that these fundamental topics remain part of the political discussion with Parliament and Council when assessing the changes to the level 1 texts. 
In particular, details on the following 6 areas of Level 2 texts should be known and agreed by EP and Council as part of the discussion on the Directive, before they reach agreement ahead of the Trialogues:
Extrapolation RFR - calibration of the convergence parameter
Volatility Adjustment - design and calibration of the risk correction
Risk Margin - cost of capital/lambda parameter/floor
SCR Interest rate risk – ensuring the extrapolation of stressed curve
Long Term Equity SCR – the definition of the criteria
Correlations – calibration of the spread/interest rate risk correlation

Volatility adjustment: Quality overshooting ratio
Industry does not support the inclusion of a quality overshooting ratio.
The introduction of a quality overshooting ratio would result in significantly increased complexity and it is very difficult to assess the benefit of this measure. 
No proposals on important measures such as the VA should be included in the Solvency II review without being fully back tested to ensure they do not cause unintended consequences and actually work in all market conditions, including during the 2007-2009 global financial crisis.
The industry understands the proposal is based on concerns raised by one member state. Solvency II already contains measures which would allow the supervisors to address these issues including the ORSA and capital add-ons.

Insurance Europe supports the following changes to the French Presidency’s first draft compromise proposals on the following topics:

Cross border Supervision 
Enhanced sharing of existing (ie QRT) information between home and host NSAs is needed.
Host NSAs should have access to all the standardised reporting and data (eg QRTs) of the insurer who wishes to pursue (or is pursuing) any business under FoS or FoE.
This information will allow the host supervisor to monitor the solvency of companies selling insurance in its country, monitor levels and rate of growth in sales and if there are concerns to contact the home supervisor. It can also reduce the frequency and need for the host Member State to make information requests 
This requirement can be included by changes to Art. 146 (FoE) and Art. 148 (FoS)
The criteria for identifying “significant cross border activities” 
Art. 33a should be based solely on criterion (b) proposed by the French Presidency ie. the activities carried out under the right of establishment or under the freedom to provide services are of relevance to the local market of the host Member State, in particular when the activities are considered as relevant by the supervisory authority of the Host Member State.
The French Presidency’s proposed criterion (a) which determines significant cross border activities based on an absolute threshold of €15m is not risk based and should be deleted. 
The additional requirements related to significant cross-border activities (Art 159a) can be reduced if the changes above are implemented.
Paragraph 1 of Art 159a can be deleted as this information would already be shared as part of Art. 146 or Art. 148.
The definition of significant cross border activities should also be strictly aligned to Art.33a (either by direct reference or exact wording) to avoid any ambiguity.
Direct requests from host supervisors to insurers who operate cross border activities should only be possible if the home supervisor does not provide the information within a reasonable timeframe eg 2 months.  

Proportionality
The previous terminology - Low Risk Profile Undertaking - is more appropriate than one that focuses on the size of the undertaking 
The criteria for Low Risk Profile Undertaking need improving to avoid unnecessarily limiting the companies that can qualify and to ensure that it works well across all member states: 
Increase of the size criterion
The size criterion needs to be changed to make it work for markets of all sizes. Therefore, it is proposed to give member states the option to increase the default size criteria of €1bn and €100 million. Member states would have the option to increase technical provisions from €1bn to max €5bn and gross written premium from €100m to €500m, as long as this does not exceed 20% of market (optionally by number or market share).

Modification of cross border criterion
The limits proposed for cross border activity, ie the lower of either 15 Mio or 5% of total annual gross written premium is unnecessarily restrictive and needs to be altered. 
The limit proposed, ie the lower of either 15 Mio or 5% of total annual gross written premium, should only apply where a member state makes use of the option to apply a threshold above €1bn technical provisions and/or €100m annual gross written premium. This will ensure a level-playing field.

Removal of non-traditional investments criterion
This requirement unnecessarily reduces the scope by excluding companies.  Capital and other (Pillar 2 and 3) requirements ensure investment risk is adequately managed across all companies and therefore there is no need for it to be a criterion for automatic proportionality measures.  
The industry proposes to remove the (non-)traditional investments criterion.   


Group Supervision
Double counting 
The French presidency’s first draft general approach (GA) proposal includes holding companies of third country (re)insurance undertakings in the scope notional MCR, which leads to double counting. At the same time, the solution proposed in the GA to address the double counting, namely, to reduce the value of the notional MCR from 35% to 25%, is not addressing the concerns of the double counting of risks.
A possible solution could be to include a recital stating that any double counting should be avoided when summing the MCRs

Two minima continue to exist next to each other
Issue
Following the amendments to address trigger inversion, the changed wording of the new paragraphs 2 and 3 of Article 230 in the proposal would imply that the previous minimum should continue to exist, in addition to the new one. 

Solution
To address this, the second subparagraph of paragraph 2 of Article 230 could be adjusted as follows, as previously proposed in the IE Better Regulation consultation response (ECO-SLV-22-015):

Article 230

2. The Solvency Capital Requirement at group level based on consolidated data (consolidated group Solvency Capital Requirement) shall be calculated on the basis of either the standard formula or an approved internal model, in a manner consistent with the general principles contained in Title I, Chapter VI, Section 4, Subsections 1 and 2 and Title I, Chapter VI, Section 4, Subsections 1 and 3, respectively. For the purpose of the calculation referred to in paragraph 3, point (b), of this Article, the consolidated group Solvency Capital Requirement shall have as a minimum the sum of the following items shall be used: 
(a) the Minimum Capital Requirement as referred to in Article 129 of the participating insurance or reinsurance undertaking; 
(b) the proportional share of the Minimum Capital Requirement of the related insurance and reinsurance undertakings;

Cooperative networks

Issue
It is proposed that the definition of an insurance group in Solvency II Directive is amended in respect of insurance groups headed by mixed financial holding companies within the meaning of the Ficod Directive (87/2002/EC). Such groups are currently subject to multiple reporting and supervision due to the fact that the current definition of insurance group covers financial conglomerates, including their banking sub-groups. The resulting additional administrative burden is becoming even more disproportionate, as insurance group supervision is now expanding to new areas already such as resolution planning.
In such groups it would be adequate to limit the definition of an insurance group to subgroups, which consist of insurance and reinsurance undertakings[footnoteRef:2] and the mixed financial holding company as their parent undertaking or, if an insurance subgroup is headed by an intermediate insurance holding company, that holding company.  [2: ] 


Solution

The following new Article 213a is proposed to be added to the Directive, as previously proposed in the IE Better Regulation consultation response (ECO-SLV-22-015):

Article 213a
Groups headed by a mixed financial holding company

[bookmark: _Hlk93656084]1. Where the parent undertaking of a group is a mixed financial holding company, a group shall mean for the purpose of this Title, the part of a group within the meaning of Article 212 (1) (c), which consists of the mixed financial holding company, and its subsidiaries and participations, which are insurance undertakings or reinsurance undertakings. 

2. By derogation of the first paragraph, a group shall mean, for the purpose of this Title, the part of the group within the meaning of Article 212 (1) (c), which consists of an insurance holding company and its subsidiaries and participations, which are insurance undertakings or reinsurance undertakings, if all of the following conditions are met:
1. the insurance holding company is a fully owned subsidiary of the mixed financial holding company;
1. the insurance holding company has its head office within the Community;
1. all subsidiaries and participations in the group within the meaning of Article 212 (1) (c), which are insurance companies or reinsurance companies, are subsidiaries or participations of the insurance holding company.

3. By derogation from this Section, the Group solvency shall be calculated in accordance with the Directive 2002/87/EC for insurance groups, where the parent undertaking of a group is a mixed financial holding company.
4. The competent authorities may decide not to apply this Article to the reporting of intra-group transactions pursuant to Article 245.



Paragraphs 3 and 4 of Article 213 are deleted to ensure that the Directive remains consistent after the inclusion of the proposed Art. 213a


Alternatively, the following paragraph is proposed to be added to Article 212, if the new Art. 213a proposed above is not accepted.

Article 212
Definitions
- - -
3. Where a central body within the meaning of Article 10 of the Regulation (EU) N:o 575/2013 is a mixed financial company at the head of a group, the central body and credit institutions affiliated to it shall not be considered to be related to each other within the meaning of this Article.
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