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Questions - Consultation Tool on the use of governance arrangements in third countries to perform functions or activities

Q1.	Do you agree that the use of arrangements by undertakings or intermediaries in a third country to conduct regulated functions or activities poses the risks identified in 2.10 and 2.11?
Insurance Europe acknowledges the supervisory concerns raised in the consultation paper and agrees that there are potential risks arising from the use of third country branches to conduct regulated functions or activities within the EU if not properly managed, controlled and supervised. In particular, the lack of a system of governance in the EU might prevent proper supervision by the authorities and ultimately impair EU policyholder protection.

However, it should also be acknowledged that any regulated functions or activities performed by either the head office or any branch of an insurance company, or an insurance intermediary, have the potential to create risks of the types referred to if not properly managed and controlled  

There are multiple factors which need to be considered when assessing whether the location where regulated functions and activities are conducted is a source of additional risk.

Branches located in such countries are de facto regulated and supervised by at minimum two regulators/supervisors (potentially even more if the entity is part of a larger Group). 
Internal control frameworks of EU insurance undertakings having cross-border activities and an international network are capturing the EU requirements that are implemented globally, as expected by EU regulators/supervisors, independent of the location of an individual branch.
The operating effectiveness of the applicable control framework and related activities should be effective (with audit trail in place) to meet the supervisory expectations. This can be achieved by having in place 
the right governance addressing risk management and effective decision making 
appropriate processes addressing financial, operational and reputational risks so that ultimately policyholder protection is not impaired.
Supervisory authorities have access to persons, documents and activities performed by the entities they regulate, including their foreign subsidiaries and branches. Various tools are available to achieve this, including reaching out or activating agreements with third country authorities, securing the ability to conduct proper supervision.
Supervisory authorities can have sufficient visibility of the functions performed in a third country and can obtain rights to carry out on-site inspections without restricting/interfering with how a regulated entity is structuring its operations and business.
· The quality of the regulatory regime applicable to the branch is relevant. Even where formal equivalence is not given, a jurisdiction which has a Solvency II/IDD based regime or a similarly mature regulatory framework significantly mitigates governance risk.

Q2.	Do you agree with the scope of the Supervisory statement?
Insurance Europe considers that it would be beneficial to exclude intermediaries from scope – their EU clients want and benefit from access to international expertise. If as a result of this statement, global business must be split into parts, this could add to the administrative cost, increasing the price for the EU customer and making an international programme more difficult to administer. As a result, it can’t be guaranteed that you would have the same terms & conditions across all jurisdictions. 

If nevertheless EIOPA deems it necessary to extend the scope to intermediaries, it is proposed to issue a separate supervisory statement with proper references to the relevant legislation such as IDD. A combined statement for insurance companies and intermediaries is not a current practice and could lead to confusion.

Reinsurance and non-retail risks should also be excluded because they are inherently international activities and dependent on global capital and expertise. Reinsurance and non-retail activities are historically more prevalent in certain countries. The expertise and networks are often situated in countries outside the EEA. Overly stringent rules could have negative consequences for the capacity of EEA businesses and the policy holders because the access to such expertise and networks could be lost. 

Q3.	Do you agree with the objectives of the Supervisory statement?
Yes, the objectives of the statement are reasonable. 

However, Insurance Europe notes that there are already regulatory requirements in place which address these objectives. Furthermore, any conflation with concerns relating to outsourcing should be avoided as third country branches are part of the same EEA regulated legal entity.

In addition, para. 2.14 EIOPA implies that arrangements that do not qualify as outsourcing under the legislation should still be treated as outsourcing. Such a requirement would be disproportional and unfair to international groups vis à vis European groups. Outsourcing is clearly defined in the Solvency II Directive and should not be extended 

Q4.	Do you agree on the need for an undertaking to have an appropriate level of corporate substance, proportionate to the nature, scale and complexity of their business, within the EEA?
Yes, assessing whether an undertaking has adequate substance can be achieved by applying a range of objective criteria, which national supervisors already apply taking into account the specificities of each undertaking. The use of a branch in a third country does not prevent an undertaking from having an appropriate level of corporate substance within the EEA when there is sufficient governance, controls and management oversight exercised in the EEA. Corporate substance does not necessarily need to be concentrated in the headquarters. 

Q5.	Do you agree with the purpose of a branch, or a similar governance arrangement in a third country identified in 3.2?
No, there is no need to regulate the purpose of a branch in this context. As the objective of the supervisory statement is to ensure that there is sufficient corporate substance present in the EEA and that is indeed the case, the exact purpose of the branch is not relevant. 

Further, in para. 3.2 EIOPA implies that branches and governance arrangements should serve the market in which it is established. In this regard, EIOPA is understood to be questioning of the existing group structures which are being legitimately used. 

Recommendation 9 of EIOPA’s Brexit recommendations[footnoteRef:2] did not preclude those arrangements but required that where you have an EEA intermediary wishing to distribute business by using expertise located in a non EEA country (e.g. USA, UK), it needed to do so through a branch of the EEA intermediary. Consequently, removing the possibility to use branches in the way proposed in 3.2 could, combined with IDD/Rec9, have the practical effect of preventing IDD direct and reinsurance business from being intermediated to markets outside the EU. There is a clear potential for detriment to consumers, businesses, insurers and reinsurers in the EEA from this course of action. 

There are many valid reasons for certain business or functions being carried out in a branch or governance arrangement that are also in the interest of policyholders: 
Cost reduction
Attracting and retaining talent/expertise in high demand that is not (easily) available elsewhere. Ensuring that policyholders receive state of the art expertise is the most effective mitigating approach to prevent conduct risks. 
Being able to make use of non-EEA based resources such as global underwriting expertise. This is necessary in particular as a means to contribute to the reduction of protection gaps in EU for large/distressed risks (including natural catastrophe/climate and cyber).

Finally, the statement in para. 3.2 is not clear and is left open to interpretation. The use of phrasing such as “EIOPA believes”, “should be avoided” suggest that the statement is merely an opinion of EIOPA. 

Q6.	Do you agree with the role of a branch, or a similar governance arrangement in a third country identified in 3.3?
The statement that “The arrangement [should not] materially impair the system of governance, increase operational risk or undermine policyholder protection” is reasonable

However, regulatory interference in organisational set-up is not workable in the inter-related world where optimal effectiveness and efficiencies should be the criteria used as part of insurance undertakings decision-making process. A company should have freedom as to how it organises itself within the same legal entity and supervisory scrutiny should be concentrated at legal entity level, where supervisory tools are available. 

It should be noted that these arrangements improve policyholder protection by allowing access to optimal solutions for them, thus reducing supervisory and conduct risks. The alternative to employing such arrangements may be that policyholders do not receive certain beneficial products or services, leading directly to protection gaps and other risks.

It is proposed to amend 3.3 as follows:

These arrangements should neither perform regulated functions or activities for the
insurance undertaking in such a way that leads to the undertaking or intermediary
being disproportionally dependent on the arrangement in a third country for its
activities in the EEA, nor should the arrangement materially these would impair the system of governance, increase operational risk or undermine policyholder protection.

Q7.	Do you agree with the mentioned role and objectives for supervisory authorities?
Yes, the descriptions provided in the draft supervisory statement are consistent with the existing Solvency II provisions. 

The insurance industry agrees that the supervisory authorities should ensure a consistent application of Solvency II. Therefore, supervisory authorities should have a sufficient access to conduct a proper supervision of the governance system and monitor compliance of the undertaking with the EU legislation.

Q8.	Which other measures could be established to ensure that arrangements in third countries do not have a detrimental impact for consumers?
EIOPA should promote and facilitate cross-border supervision between supervisory authorities. In the ever-interrelated world, cross-border supervision will be key. EIOPA can play its role by assisting the set-up of Memoranda Of Understanding (MOUs) between EU supervisory authorities and third country supervisory authorities on the sharing of information and forms of cooperation. This exists already between UK authorities and EU NCAs /EIOPA.

Most customers in the global insurance market are not consumers but are commercial risks. Any guidance should take into account the principle of proportionality, and the nature of the customers is a relevant factor. 
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