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1. Responding to this paper

EIOPA welcomes comments on the Proposal for Guidelines and Recommendations on the Loss-absorbing Capacity of Technical Provisions and Deferred Taxes issues on group level.
The consultation package includes: 
· The Consultation Paper

· [any other relevant document]

· Template for comments 

Contributions not provided in the provided template for comments, or sent to a different email address, or after the deadline will not be processed. 

EIOPA invites comments on this paper on the Loss absorbing capacity of TP and DT on group level and in particular on the specific questions summarised in Annex 6. 

EIOPA already invited to comment on the paper for individual undertakings, Proposal for  the Loss absorbing capacity of TP and DT (from guidelines 1 to 16 and relative explanatory text), in a previous consultation last December. The paper for individual undertakings is included as an annex (in the pre-consultation version) just for information. 
Comments are most helpful if they:

· respond to the question stated;

· contain a clear rationale; and

· describe any alternatives EIOPA should consider.

Publication of responses

All contributions received will be published following the close of the consultation, unless you request otherwise in the respective field in the template for comments. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with EIOPA’s rules on public access to documents
. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by EIOPA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.eiopa.europa.eu under the heading ‘Legal notice’.

2.  Consultation Paper Overview & Next Steps

EIOPA carries out consultations in the case of Guidelines and Recommendations in accordance to Article 16 (2) of the EIOPA Regulation.

This Consultation Paper presents the draft Guidelines and Recommendations (G&R), explanatory text, and a technical Annex where relevant. 

Specific questions to the G&R, explanatory text and/or technical annex are being asked for the purpose of the consultation and should be answered by using the template for comments provided by EIOPA. Annex 6 comprises the overview of all questions asked.

3. Guidelines
Introduction
3.1. Having regard to Article 108 of Directive 2009/138/EC and to ALAC1, ALAC2 and ALAC3 the following guidelines are intended to establish an appropriate level of convergence on the calculation of the adjustments for the loss-absorbing capacity of technical provisions and deferred taxes to the standard formula SCR.
3.2. The guidelines do not cover the valuation of technical provisions of deferred tax assets and liabilities in the Solvency II balance. For these topics, please refer to the Technical standard on Valuation of assets and liabilities other than TP.

3.3. The guidelines apply to groups using the standard formula.

3.4. The term ”deferred taxes” is used in Solvency II in two contexts, firstly to describe items on the Solvency II balance sheet and secondly in the context of the calculating tax adjustments to the SCR. In order to avoid confusion, the following guidelines introduce the term “notional deferred taxes” for items used in the calculation of the adjustment. “Notional deferred taxes” are all tax effects resulting from the shock as referred to in ALAC3 (1).  Notional net deferred tax assets are loss-absorbing to the extent that it is probable that they can be utilized in accordance with V7(3).
Adjustment for the loss-absorbing capacity of technical provisions and deferred taxes on group level – General provisions
	Guideline 17 (Scope)

The adjustment for the loss-absorbing capacity of technical provisions and deferred taxes should only be applied to the fully consolidated data of the group accounts.


Adjustment for the loss-absorbing capacity of technical provisions on group level 

	Guideline 18 (Scenarios)

Where the standard formula requires the choice between alternative scenarios, the selection should be undertaken at group level. In order to derive the loss-absorbing capacity of technical provisions in the sub-modules of the group calculation, the scenario relevant for the group should be calculated for each solo (re) insurance undertaking that is fully consolidated.


	Guideline 19 (Calculation at sub-module level)

When determining the loss-absorbing capacity of technical provisions at sub-module level, the participating (re)insurance undertaking or insurance holding company should consider the actual loss-absorbency of technical provisions of each solo (re)insurance undertaking that is fully consolidated.  

The group’s net calculation should thus be derived on sub-modular level based on the following formula:


[image: image1.wmf](

)

å

-

·

-

-

-

=

-

-

-

-

solo

solo

solo

solo

solo

ule

sub

solo

ule

sub

solo

group

ule

sub

group

ule

sub

netSCR

grossSCR

FDB

netSCR

grossSCR

grossSCR

netSCR

)

;

1

min(

mod

mod

mod

mod

a


where 


[image: image2.wmf]a

solo

represents the percentage used for the establishment of the consolidated accounts, 

FDBsolo
represents the total amount of FDB in the solo calculation,
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should be determined in accordance with guideline 18, 19 and 20.


[image: image5.wmf]solo

grossSCR

and 
[image: image6.wmf]solo

netSCR

represent the aggregated 
[image: image7.wmf]solo

ule

sub

netSCR

mod

-

 and 
[image: image8.wmf]solo

ule

sub

grossSCR

mod

-

 for each solo undertaking and using the relevant correlation matrices.




	Guideline 20 (Calculation of nBSCR)

The value of nBSCR in ALAC2 (1) should be derived via aggregation with the standard formula’s aggregation matrices. The value of FDB in ALAC2 (1) should correspond to the part of future discretionary benefits that relates to the fully consolidated data of the group accounts


	Guideline 21 (Future Management Actions Plan)

If the group uses a future management actions plan to determine the loss absorbency of FDB, the plan should mirror the relevant solo assumptions.


	Guideline 22 (Intragroup Transactions)

If the part of the best estimate for technical provisions relating to future discretionary benefits is adjusted for intra-group transactions, the adjustment for the loss-absorbing capacity of technical provisions should be adjusted accordingly, in line with art 326 ter (2) of L2. 


	Guideline 23 (Upper limit)

The adjustment for loss-absorbency of technical provisions at group level should not exceed the sum of solo adjustments for loss absorbency of technical provisions of the fully consolidated (re)insurance undertakings.


	Guideline 24 (Alternative Calculation)

Alternatively to the calculation proposed in guideline 19, when there is a reasonable level of homogeneity among future discretionary benefits of the participating and (re)insurance undertakings that are fully consolidated within the group, the participating (re)insurance undertaking or insurance holding company should calculate the Loss Absorbing Capacity of technical provisions at group level according to Guideline 25.

The participating (re)insurance undertaking or insurance holding company should be able to prove to the group supervisor that, according to the group business and risk profile, a reasonable level of homogeneity among future discretionary benefits within the group is ensured.


	Guideline 25 (Alternative Calculation)

In accordance with guideline 24, the participating (re)insurance undertaking or insurance holding company should calculate the adjustment for the loss absorbing capacity of technical provisions using the following formula:
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 is the solo adjustment for the loss absorbing capacity of technical provision of each controlled (re)insurance entity
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solo
 represents the percentage used for the establishment of the consolidated accounts;

-  the ratio 
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  represents the proportional adjustment due to the diver sification effects at group level and, in particular, 
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 is the SCR for the fully consolidated undertakings calculated in accordance to Article 323ter SCG3, letters (a) and (d) and SCRsolo is the solvency capital requirement of each controlled (re)insurance entity.


Adjustment for the loss-absorbing capacity of deferred taxes on group level

Guideline 26 (Calculation)

The participating (re)insurance undertaking or insurance holding company should  calculate the adjustment for the loss absorbing capacity of deferred taxes according to the following formula: 
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Where
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solo

represents the percentage used for the establishment of the consolidated accounts, 
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is the solo adjustment for the loss-absorbing effect of deferred taxes,
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is the solo SCR after the adjustment for technical provisions and before the adjustment for deferred taxes, and
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is the SCR for the fully consolidated undertakings calculated in accordance to Article 323ter SCG3 of L2.

4. Guidelines and explanatory text

Adjustment for the loss-absorbing capacity of technical provisions and deferred taxes on group level – General provisions

Guideline 17 (Scope)

The adjustment for the loss-absorbing capacity of technical provisions and deferred taxes should only be applied to the fully consolidated data of the group accounts.  

5.1 If the participating (re)insurance undertaking or insurance holding company applies the deduction and aggregation (D&A) method, the calculation of the adjustment is not done at group level, since the group SCR is computed as the aggregation of solo SCR’s that have already been adjusted for technical provisions and deferred taxes.

Adjustment for the loss-absorbing capacity of technical provisions on group level 

Guideline 18 (Scenarios)

Where the standard formula requires the choice between alternative scenarios, the selection should be undertaken at group level. In order to derive the loss-absorbing capacity of technical provisions in the sub-modules of the group calculation, the scenario relevant for the group should be calculated for each solo (re) insurance undertaking that is fully consolidated.

5.2 Certain sub-modules require the adoption of the most severe of alternative scenarios (i.e. interest rate, currency, lapse). Since the relevant scenarios may differ between singular solo undertakings and the group, this may imply that solo undertakings need to provide the participating (re)insurance undertaking or insurance holding company with alternative calculations on sub-module level.

Guideline 19 (Calculation at sub-module level)

When determining the loss-absorbing capacity of technical provisions at sub-module level, the participating (re)insurance undertaking or insurance holding company should consider the actual loss-absorbency of technical provisions of each solo (re)insurance undertaking that is fully consolidated.  

The group’s net calculation should thus be derived on sub-modular level based on the following formula:
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where 
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solo

represents the percentage used for the establishment of the consolidated accounts, 

FDBsolo         represents the total amount of FDB in the solo calculation,
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 for each solo undertaking and using the relevant correlation matrices.

Guideline 20 (Calculation of nBSCR)

The value of nBSCR in ALAC2 (1) should be derived via aggregation with the standard formula’s aggregation matrices. The value of FDB in ALAC2 (1) should correspond to the part of future discretionary benefits that relates to the fully consolidated data of the group accounts.

5.3 The limitation of the loss-absorbing effect of future profit participation to the amount of Future Discretionary Benefits (FDB) on the pre-stressed balance sheet is applied to both the loss-absorbing effect at the group level and at the solo level.

Guideline 21 (Future Management Actions Plan)

If the group uses a future management actions plan to determine the loss absorbency of FDB, the plan should mirror the relevant solo assumptions.

5.4 The group net calculation should include the allowance of realistic management actions at the group level and consistent management actions at the solo level in relation to future bonus rates in response to the scenario being tested.

Guideline 22 (Intragroup Transactions)

If the part of the best estimate for technical provisions relating to future discretionary benefits is adjusted for intra-group transactions, the adjustment for the loss-absorbing capacity of technical provisions should be adjusted accordingly, in line with art 326 ter (2) of L2. 

Guideline 23 (Upper limit)
The adjustment for loss-absorbency of technical provisions at group level should not exceed the sum of solo adjustments for loss absorbency of technical provisions of the fully consolidated (re)insurance undertakings.

Guideline 24 (Alternative calculation)
Alternatively to the calculation proposed in guideline 19, when there is a reasonable level of homogeneity among future discretionary benefits of the participating and (re)insurance undertakings that are fully consolidated within the group, the participating (re)insurance undertaking or insurance holding company should calculate the Loss Absorbing Capacity of technical provisions at group level according to Guideline 25.

The participating (re)insurance undertaking or insurance holding company should be able to prove to the group supervisor that, according to the group business and risk profile, a reasonable level of homogeneity among future discretionary benefits within the group is ensured.
5.5  A reasonable level of homogeneity among future discretionary benefits of the participating and controlled (re)insurance entities within the group can be assessed in relation to the type of profit sharing mechanism of the portfolios (i.e. considering the type of financial guarantees) and in relation to the underlying types of assets held by the participating and controlled (re)insurance entities.

For the purpose of assessing the level of homogeneity, the  geographical localization of the group may be a relevant information (ie. national or cross border groups).
Where the standard formula requires the choice between alternative scenarios, in case of a reasonable level of homogeneity among future discretionary benefits of the participating and controlled (re)-insurance entities within the group, the relevant scenarios selected at group level mirror on a sufficient level the relevant scenarios selected at solo level. 

Guideline 25 (Alternative Calculation)
In accordance with guideline 24, the participating (re)insurance undertaking or insurance holding company should calculate the adjustment for the loss absorbing capacity of technical provisions using the following formula:

[image: image38.wmf]å

å

×

·

=

solo

solo

TP

solo

solo

solo

d

diversifie

group

TP

Adj

SCR

SCR

Adj

a


Where:

- 
[image: image25.wmf]solo

TP

Adj

 is the solo adjustment for the loss absorbing capacity of technical provision of each controlled (re)insurance entity,

- 
[image: image26.wmf]a

solo
 represents the percentage used for the establishment of the consolidated accounts,

-  the ratio 
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[image: image28.wmf]d

diversifie

SCR

 is the SCR for the fully consolidated undertakings calculated in accordance to Article 323ter SCG3, letters (a) and (d) and SCRsolo is the solvency capital requirement of each controlled (re)insurance entity. 

5.6 Under this alternative procedure, the adjustment for the LAC of TP at group level is calculated as a weighted sum of the solo adjustments for the LAC of TP where the solo LAC adjustments are proportionally  reduced due, on one hand, to the recognition of diversification effects at group level, given that the SCR of the group is less than the sum of the solo requirements and, on the other one, due to the percentage (
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solo ) used for the establishment of the consolidated accounts
. 
5.7 The adjustment for the LAC of TP calculated as suggested above ensures that the limitation of the loss absorbency capacity of TP to the amount of the Future Discretionary Benefits (FDB) is applied to both the loss absorbing effects at the group and solo level.

5.8 In fact, the proportional reduction of the contribution of each solo LAC of TP to the weighted sum in the formula ensures that the adjustment for loss-absorbency of technical provisions at group level does not exceed the sum of solo adjustments.

Adjustment for the loss-absorbing capacity of deferred taxes on group level

Guideline 26 (Calculation)

The participating (re)insurance undertaking or insurance holding company should  calculate the adjustment for the loss absorbing capacity of deferred taxes according to the following formula: 
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Where
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solo

represents the percentage used for the establishment of the consolidated accounts, 
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is the solo adjustment for the loss-absorbing effect of deferred taxes,
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is the solo SCR after the adjustment for technical provisions and before the adjustment for deferred taxes, and
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is the SCR for the fully consolidated undertakings calculated in accordance to Article 323ter SCG3 of L2, letters (a) and (d).

5.9 The adjustment for the LAC of DT at group level is calculated as a weighted sum of the solo adjustments for the LAC of DT where the solo LAC adjustments are proportionally  reduced due, on one hand, to the recognition of diversification effects at group level, given that the SCR of the group is less than the sum of the solo requirements and, on the other one, due to the percentage (
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solo ) used for the establishment of the consolidated accounts.
6. Questions for Consultation

Q1. Do you believe that the standards on group issues are non-restrictive in respect to best-practice methods applicable within the frame set by the current Level 2 text and the Solvency-II-Valuation-Standards? If not, please explain which parts you believe should be re-drafted?
Q2. Are the guidelines in the group section clear and will they help the user understand what they need to do?  Are there any aspects which could be made clearer?
Q3. Are there any other areas in the scope of the paper on group issues where guidelines would be useful?
Q4. How do you assess the potential costs deriving from the implementation of these guidelines  in the group section (high, medium, low)? Can you provide a rough quantitative assessment of such costs (either in isolation or, for example, a relative assessment such as a percentage of total Solvency II compliance costs)? 

7. Annex 
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2. Guidelines
Introduction
2.1. Having regard to Article 108 of Directive 2009/138/EC and to ALAC1, ALAC2 and ALAC3 the following guidelines are intended to establish an appropriate level of convergence on the calculation of the adjustments for the loss-absorbing capacity of technical provisions and deferred taxes to the standard formula SCR.
2.2. The guidelines do not cover the valuation of technical provisions of deferred tax assets and liabilities in the Solvency II balance. For these topics, please refer to the Technical standard on Valuation of assets and liabilities other than TP.

2.3. The guidelines apply to solo undertakings using the standard formula.

2.4. The term ”deferred taxes” is used in Solvency II in two contexts, firstly to describe items on the Solvency II balance sheet and secondly in the context of the calculating tax adjustments to the SCR. In order to avoid confusion, the following guidelines introduce the term “notional deferred taxes” for items used in the calculation of the adjustment. “Notional deferred taxes” are all tax effects resulting from the shock as referred to in ALAC3 (1).  Notional net deferred tax assets are loss-absorbing to the extent that it is probable that they can be utilized in accordance with V7(3).
Adjustment for the loss-absorbing capacity of technical provisions

	Guideline 1 (ALAC2)
2.5. When calculating the Basic Solvency Capital Requirement referred to in BSCRx 1 insurance and reinsurance undertakings should assume that:
· the value of cash flows related to future discretionary benefits as referred to in TP7 remains unchanged under the relevant scenario,
· where the relevant scenario takes effect on the risk free interest rate term structure (e.g. shock on the interest rate level) only the cash flows relating to guaranteed benefits should be rediscounted. The cash flows relating to future discretionary benefits should be discounted with the risk free interest rate term structure.
2.6. In order to reflect this, a different set of assumptions on management actions with regard to the gross calculation of future discretionary benefits should be established within the comprehensive future management actions plan referred to in TP6 (2).


Guideline 2 (ALAC2)
2.7. Without prejudice to guideline 1 the calculation of the Basic Solvency Capital Requirement referred to in BSCRx 1 can also be based on the net Basis Solvency Capital Requirement if the result of the calculation does not misrepresent the Basic Solvency Capital Requirement when compared to the value based on the methodology as set out in guideline 1. 

Guideline 3 (ALAC2)

2.8. When calculating the net Basic Solvency Capital Requirement the value of future discretionary benefits included in technical provisions should account for both the impact of the relevant stress on future profits and the management actions to be taken with respect to the assignment and the distribution of future discretionary benefits under the relevant scenario. Shocks on the interest rate level should therefore be included in the calculation of the net Basic Solvency Capital Requirement for future discretionary benefits, including changes of the risk free interest term structure used for discounting cash flows relating to future discretionary benefits. 
Guideline 4 (ALAC2)

2.9. Any assumptions on the variation of future bonus rates in response to a shock should correspond to the nature of this shock only. 

Guideline 5 (ALAC2)
2.10. Any legal, regulatory or contractual requirements on the assignment and the distribution of future discretionary benefits and any reasonable expectations of policyholders on the assignment and the distribution thereof that are based on the undertakings current best practice should be appropriately reflected within the relevant management actions. Those management actions should also act on the assumption that the calculation of the loss-absorbing capacity of technical provisions should be performed on a level of granularity that allows for all materially relevant legal, regulatory or contractual requirements on the assignment and the distribution of future discretionary benefits to be accounted for. A variation of the level of future discretionary benefits under a shock occurred should allow for the restrictions set by those management actions.

Adjustment for the loss absorbing capacity of notional deferred taxes - Calculation 
Guideline 7 (ALAC3 (2), ALAC3 (5))

2.11. The calculation of the loss-absorbing capacity of notional deferred taxes should be performed at a level of granularity that reflects all material relevant regulations of all applicable tax regimes.

Guideline 7a (ALAC3 (2), ALAC3 (5))

2.12. The methodological basis for the valuation of notional deferred taxes is provided by the valuation principles as set out in V7 and the Technical standard on Valuation of assets and liabilities other than TP. Those principles require the calculation of the adjustment for the loss-absorbency of notional deferred taxes to be calculated by computing a stressed Solvency II balance and determining the consequences on the undertaking’s tax figures. The notional deferred taxes are then to be identified by comparing differences between the Solvency II values and the corresponding items in the figures for tax purposes. 

2.13. Within the scope of these guidelines, undertakings should be allowed to deviate from this approach and to use methods based on a uniform (deferred) tax rate, if they can proof to the supervisor that this approach avoids material misstatement of the adjustment.

Guideline 8 (ALAC3 (5))

2.14. Where a calculation on an aggregate level would not reflect all material relevant regulations of applicable tax regimes, undertakings should allocate the loss referred to in ALAC3.1 to its causes. The level of granularity of loss-allocation should be sufficient to allow for all material relevant regulations of applicable tax regimes to be taken into account.
Guideline 9 (Profit and loss agreement) 

2.15. Where the undertaking has entered into a profit and loss agreement within a tax group, the calculation of the adjustment for loss-absorbing capacity should take into account the contractual terms of this arrangement. Where it is more likely than not that notional deferred tax assets will be transferred to another undertaking, they should not be utilized by the transferring undertaking. Where it is more likely than not that the undertaking will receive notional deferred tax assets from another undertaking within its group, they may be utilized in that receiving undertaking subject to their usability according to guidelines 11-16.

Guideline 10 (Discounting)

2.16. In accordance with the valuation principles set out in the Technical standard on Valuation of assets and liabilities other than TP, the valuation of notional deferred tax assets should not take into account the time value of money with respect to the projected time horizon of the assets usage. 

Adjustment for the loss absorbing capacity of notional deferred taxes - Utilization
Guideline 11 (ALAC3 (2))

2.17. In order for the notional deferred tax asset resulting from the loss as calculated according to ALAC3.1 to be recognized, there should be sufficient evidence to demonstrate that it could be utilized. This evidence can be based on permitted offset against current or past tax liabilities or deferred tax liabilities allowed within the rules of the relevant jurisdiction, or on the probability of utilization against future taxable profits.

Guideline 12 (ALAC3 (2))

2.18. The utilization of notional deferred tax assets cannot be supported by deferred tax liabilities which are already supporting the recognition of deferred tax assets in the balance sheet for valuation purposes in accordance with Article 75 of Directive 2009/138/EC.

Guideline 13 (ALAC3 (2))

2.19. If the utilization of notional deferred tax assets is supported by future profit projections, the undertaking must prove that future taxable profits will be available after the undertaking suffered the instantaneous loss. 

2.20. Appropriate projections should be used to assess the temporary nature of the notional deferred tax asset and the timing of future taxable profits. The assessment should be undertaken in accordance with V7 (4) and TS 55-57 of the Technical standard on Valuation of assets and liabilities other than TP.
Guideline 14 (ALAC3 (2))

2.21. Notional deferred tax assets arising from the instantaneous loss defined in ALAC3 (1) cannot be supported by future taxable profits already supporting the recognition of deferred tax assets for valuation purposes in accordance with Article 75 of Directive 2009/138/EC.

2.22. To avoid double counting, future profits utilized for the recognition of deferred tax assets in the Solvency II balance sheet should be deducted from the post-stress projections of future profits. Only the remaining amount may be utilized to demonstrate eligibility of the notional deferred tax asset.

Guideline 15 (ALAC3 (2))

2.23. The undertaking should be allowed to disregard notional deferred tax assets eligible for the deferred tax adjustment if the proof of their eligibility is too burdensome.  

Guideline 16 (ALAC3 (2))

2.24. If the instantaneous loss defined in ALAC3.1 gives rise to deferred tax liabilities they should be factored in to the calculation of the adjustment for the loss-absorbing capacity of deferred taxes.  

3. Guidelines and explanatory text

Adjustment for the loss-absorbing capacity of technical provisions

	Guideline 1 (ALAC2)
When calculating the Basic Solvency Capital Requirement referred to in BSCRx 1 insurance and reinsurance undertakings should assume that:
- the value of cash flows related to future discretionary benefits as referred to in TP7 remains unchanged under the relevant scenario,
- where the relevant scenario takes effect on the risk free interest rate term structure (e.g. shock on the interest rate level) only the cash flows relating to guaranteed benefits should be rediscounted. The cash flows relating to future discretionary benefits should be discounted with the risk free interest rate term structure.
In order to reflect this, a different set of assumptions on management actions with regard to the gross calculation of future discretionary benefits should be established within the comprehensive future management actions plan referred to in TP6 (2).



3.1. The gross calculations assume that the value of cash flows related to future discretionary benefits remains unchanged. In most scenarios, also the discounted value of future discretionary benefits remains unchanged. However, some of the scenarios (interest rate-, matching premium- or countercyclical premium shocks) will change the discount rates. In such cases only the cash flows relating to guaranteed benefits should be rediscounted. The cash flows relating to future discretionary benefits should still be discounted with the relevant interest rate term structure used to discount the cash flows in the best estimate scenario. Otherwise the measured value of future discretionary benefits in technical provisions would change, even if the cash-flows from future discretionary benefits would be assumed to remain unchanged. By this means, an appropriate comparison of the sum of the reductions in all relevant (sub-)modules with the overall value of future discretionary benefits included in the best-estimate technical provisions would be distorted. In consequence double-counting of the risk mitigating effect of future discretionary benefits would be allowed for.
3.2. Given that identical conditions could be existent both under a stressed scenario when calculating the gross SCR and under a best estimate calculation, assumptions on management actions with regard to future discretionary benefits should distinguish whether the calculation of technical provisions is done for purposes of a gross SCR calculation or not (i.e. net SCR calculation respectively best estimate calculation). 

Guideline 2 (ALAC2)

Without prejudice to guideline 1 the calculation of the Basic Solvency Capital Requirement referred to in BSCRx 1 can also be based on the net Basis Solvency Capital Requirement if the result of the calculation does not misrepresent the Basic Solvency Capital Requirement when compared to the value based on the methodology as set out in guideline 1. 
3.3. One method for the determination of the Basic Solvency Capital Requirement on the basis of the net Basic Solvency Capital requirement is set out in Annex 0.
Guideline 3 (ALAC2)

When calculating the net Basic Solvency Capital Requirement the value of future discretionary benefits included in technical provisions should account for both the impact of the relevant stress on future profits and the management actions to be taken with respect to the assignment and the distribution of future discretionary benefits under the relevant scenario. Shocks on the interest rate level should therefore be included in the calculation of the net Basic Solvency Capital Requirement for future discretionary benefits, including changes of the risk free interest term structure used for discounting cash flows relating to future discretionary benefits. 
Guideline 4 (ALAC2)

Any assumptions on the variation of future bonus rates in response to a shock should correspond to the nature of this shock only. 

3.4. In some jurisdictions the participation of policyholders and beneficiaries explicitly relates to certain results (e.g. to the investment result, expense result). In those cases a reduced or even negative result from one source cannot easily be absorbed by positive results from other sources. Any such restrictions should be implemented within the relevant management actions.
3.5. In some profit sharing arrangements, future profit sharing legally or contractually depends on certain results (e.g. investments returns) and therefore the distribution of future bonuses may not be subject to management decisions. Nonetheless, the technical provisions relating to such future bonuses do have loss absorbing capacity. Accordingly, the gross and the net SCR results should be calculated separately for such profit sharing arrangements as well.
Guideline 5 (ALAC2)

Any legal, regulatory or contractual requirements on the assignment and the distribution of future discretionary benefits and any reasonable expectations of policyholders on the assignment and the distribution thereof that are based on the undertakings current best practice should be appropriately reflected within the relevant management actions. Those management actions should also act on the assumption that the calculation of the loss-absorbing capacity of technical provisions should be performed on a level of granularity that allows for all materially relevant legal, regulatory or contractual requirements on the assignment and the distribution of future discretionary benefits to be accounted for. A variation of the level of future discretionary benefits under a shock occurred should allow for the restrictions set by those management actions.  
3.6. Apart from the immediate impact of the shock on future discretionary benefits the exercise of discretion should be restricted to the extent that benefits are based on the declaration of the insurance or reinsurance undertaking and the timing or the amount of the benefits is at its full or partial discretion.

The undertaking should only assume management actions that it would actually implement.

Adjustment for the loss absorbing capacity of notional deferred taxes - Calculation

Guideline 7 (ALAC3 (2), ALAC3 (5))

The calculation of the loss-absorbing capacity of notional deferred taxes should be performed at a level of granularity that reflects all material relevant regulations of all applicable tax regimes.
Guideline 7a (ALAC3 (2), ALAC3 (5))

The methodological basis for the valuation of notional deferred taxes is provided by the valuation principles as set out in V7 and the Technical standard on Valuation of assets and liabilities other than TP. Strict application of those principles would suggest that the calculation of the adjustment for the loss-absorbency of notional deferred taxes be calculated by computing a stressed Solvency II balance and determining the consequences on the undertaking’s tax figures. The notional deferred taxes could then be identified by comparing differences between the Solvency II values and the corresponding items in the figures for tax purposes. 

However, undertakings should be allowed to deviate from this approach and to use methods based on a uniform (deferred) tax rate, if they can proof to the supervisor that this approach avoids material misstatement of the adjustment.
3.7. When the undertaking is subject to a uniform tax rate on all profits/results, and no material item-specific treatment or limits in respect of the tax deductibility of losses exist, it may be appropriate for the notional deferred tax adjustment to be calculated by applying that uniform tax rate to the instantaneous loss defined in Article ALAC3 (1), as set out in the first example in Annex 0.
3.8. Where this is not the case, the calculation should reflect the materially relevant rates and/or restrictions on tax deductibility within the appropriate regimes. Undertakings should perform calculations at the level of particular modules, sub-modules or balance sheet items in such a way that the granularity of calculations is appropriate, allocating the instantaneous loss, referred to in ALAC3 (1), to its causes. Examples of a method for allocation of the loss to modules and sub-modules are set out in the second and third examples in Annex 0. 

Guideline 8 (ALAC3 (5))

Where a calculation on an aggregate level would not reflect all material relevant regulations of applicable tax regimes, undertakings should allocate the loss referred to in ALAC3.1 to its causes. The level of granularity of loss-allocation should be sufficient to allow for all material relevant regulations of applicable tax regimes to be taken into account.
3.9. An optional method on how such losses might be allocated to modules and sub-modules is set out in Annex 0.
Guideline 9 (Profit and loss agreement) 

Where the undertaking has entered into a profit and loss agreement within a tax group, the calculation of the adjustment for loss-absorbing capacity should take into account the contractual terms of this arrangement. Where it is more likely than not that notional deferred tax assets will be transferred to another undertaking, they should not be utilized by the transferring undertaking. Where it is more likely than not that the undertaking will receive notional deferred tax assets from another undertaking within its group, they may be utilized in that receiving undertaking subject to their usability according to guidelines 11-16.

3.10. Tax groups are either:


a) groups of at least one parent and one affiliate in which profit and loss of the affiliates are transferred to the parent, who is the sole tax debtor in the group; or 

b) a group of companies which, although they each calculate tax due on an individual company basis, have a formal agreement with their tax authority that unutilized tax losses in any one company can be transferred to, and used by, another tax group member if the loss-making company chooses. 
Undertakings should ensure that no more than one SCR calculation utilises the loss absorbing capacity of notional deferred taxes.
Guideline 10 (Discounting)

In accordance with the valuation principles set out in the Technical standard on Valuation of assets and liabilities other than TP, for consistency and practicability, the valuation of notional deferred tax assets should not take into account the time value of money with respect to the projected time horizon of the assets usage. 

Adjustment for the loss absorbing capacity of notional deferred taxes - Utilization

Guideline 11 (ALAC3 (2))

In order for the notional deferred tax asset resulting from the loss as calculated according to ALAC3.1 to be recognized, there should be sufficient evidence to demonstrate that it could be utilized. This evidence can be based on permitted offset against current or past tax liabilities or deferred tax liabilities, or on the probability of utilization against future taxable profits.

Guideline 12 (ALAC3 (2))

The utilization of notional deferred tax assets cannot be supported by deferred tax liabilities which are already supporting the recognition of deferred tax assets in the balance sheet for valuation purposes in accordance with Article 75 of Directive 2009/138/EC.

3.11. Actual deferred tax liabilities in the unstressed Solvency II balance sheet cannot be double counted.  They can either support utilization of actual deferred tax assets in the unstressed Solvency II balance sheet, or notional deferred tax assets in the SCR calculation but not both.

Guideline 13 (ALAC3 (2))

If the utilization of notional deferred tax assets is supported by future profit projections, the undertaking must prove that future taxable profits will be available after the undertaking suffered the instantaneous loss. 

Appropriate projections should be used to assess the temporary nature of the notional deferred tax asset and the timing of future taxable profits. The assessment should be undertaken in accordance with V7 (4) and TS 55-57 of the Technical standard on Valuation of assets and liabilities other than TP.
3.12. The utilization of notional deferred tax assets is conditional on their temporary quality, and should be based on offset permitted under the relevant tax regime, which may include offset against a past tax liability (in cases where tax that has already been paid can be reclaimed if a loss is subsequently made) or a current or likely future tax liability. The most straightforward way to support this utilization is to demonstrate that the shock-induced notional deferred tax assets can be offset against deferred tax liabilities in the unshocked balance sheet. Their utilization on the basis of future profit projections might be more challenging, because it requires a projection of post-stress taxable profits.

Guideline 14 (ALAC3 (2))

Notional deferred tax assets arising from the instantaneous loss defined in ALAC3 (1) cannot be supported by future taxable profits already supporting the recognition of deferred tax assets for valuation purposes in accordance with Article 75 of Directive 2009/138/EC.

To avoid double counting, future profits utilized for the recognition of deferred tax assets in the Solvency II balance sheet should be deducted from the post-stress projections of future profits. Only the remaining amount may be utilized to demonstrate eligibility of the notional deferred tax asset.

Guideline 15 (ALAC3 (2))

The undertaking should be allowed to disregard notional deferred tax assets eligible for the deferred tax adjustment if the proof of their eligibility is too burdensome.  

3.13. Certain elements of the eligibility proof in the deferred tax calculation can be very complex, e.g. the mapping to future profit projections in regimes with limitations on tax deductibility, or the adjustment of past tax payments with the  carry-back of losses. Undertakings should not be forced to perform these assessments and may elect to adopt a conservative approach by omitting notional deferred tax assets in the SCR adjustment.

Guideline 16 (ALAC3 (2))

If the instantaneous loss defined in ALAC3.1 gives rise to deferred tax liabilities they should be factored in to the calculation of the adjustment for the loss-absorbing capacity of deferred taxes.  

3.14. Although ALAC3.4 stipulates that the overall adjustment for deferred taxes cannot be positive, the instantaneous loss as defined in ALAC3 (1) may give rise to notional deferred tax liabilities for some items. Since those temporary differences may reduce the overall effect of a notional deferred tax asset, they must be accounted for in the calculation. For the overall adjustment, the cap stipulated in ALAC3 (4) nonetheless prevails.
4. Technical Annex

4.1. Method for the determination of the Basic Solvency Capital Requirement on the basis of the net Basis Solvency Capital Requirement.


a. Calculate a stressed Solvency II balance under the scenario in the (sub-)module concerned. 
b. Determine the difference of the best estimate value of the technical provisions relating only to future discretionary benefits from an unstressed balance sheet that was used to calculate own funds to the corresponding value of future discretionary benefits from the stressed Solvency II balance. 
c. Add this difference to the net Basic Solvency Capital Requirement. 
4.2. Optional Method for the redistribution of risk charges to standard formula modules

Let U be the vector of undiversified net risk charges of the sub-modules within a SCR-module, and C be the corresponding correlation matrix. Then, the diversified risk capital s of the module is:

s = (UT x C x U)^0.5, 

and the diversified risk charge ri of the individual sub-module i is:


 ri = ui · yi / s,
wheras yi Є Y, Y = C x U.

4.3. Examples of a method for calculation of LAC of notional DT.

These examples illustrate the calculation if the notional DT. After the calculation it has to be assessed which part of the amount can be utilized. This assessment is not part of the examples.
a. Example of how potential LAC of nominal deferred tax can be calculated in a tax regime which has a uniform tax rate on all profits, and no item-specific treatment or limits apply in respect of the tax deductibility of losses
	An undertaking faces a very simple tax regime, where all profits are taxed at 25%, and profits/losses from all types of transaction are considered together.  If this undertaking calculated its pre-DT SCR as €1,000,000 then the notional DTA would be:

€1,000,000 x 25% = €250,000


b. Example of how potential LAC of nominal deferred tax can be calculated in a more complex tax regime where:

· investment profits are taxed at 25%, and all other profits are taxed at 35%;
· it is not possible to set losses from one source against profits in another.

	In this case, the undertaking must split the pre-DT SCR between losses that will attract tax relief at 25% and those that will attract tax relief at 35%. It may be reasonable to suppose that the losses arising from market risk are those that attract the 25% and all others attract 35% relief.  

Suppose that the undertaking has a total pre-DT SCR of €1,000,000 of which 70% is derived from market risk and 30% from other risk modules.  In that case the undertaking would calculate notional DT as:

(€700,000 x 25%) + (€300,000 x 35%) = €280,000


c. Example of how potential LAC of nominal deferred tax can be calculated in a more complex tax regime where:

· all profits are taxed at 35%, except from investments in certain infrastructure projects, that are exempt from taxation;
· it is not possible to set losses from one source against profits in another.

	In this case, the undertaking must split the pre-DT SCR between losses that will attract tax relief at 35% and those that will attract no tax relief. 

Suppose that the undertaking has a total pre-DT SCR of €1,000,000 of which 10% is derived from property risk and 90% from other risk modules.  50% of the property exposure is in infrastructure. In that case the undertaking would calculate notional DT as:

€950,000 x 35% = €332,500
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� �HYPERLINK "https://eiopa.europa.eu/fileadmin/tx_dam/files/aboutceiops/Public-Access-(EIOPA-MB-11-051).pdf"�Public access to documents�


� Taking into account the current draft of EIOPA Guidelines on Group Solvency Calculation (guideline 8),  the percentage used for the establishment of the consolidated accounts for the  fully consolidated undertakings should be 100%,  than � EMBED Equation.3 ���solo should be one.
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