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Classification
Article 58 COF1

(Article 94(1) of Directive 2009/138/EC)

Tier 1 – List of own-fund items 

The following basic own-fund items shall be classified as Tier 1 provided that they meet the criteria set out in Article COF2:

(1)
the part of excess of assets over liabilities, valued in accordance with Article 75 and Section 2 of Chapter VI of Directive 2009/138/EC, comprising the following items:

(a)
paid-in ordinary share capital and the related share premium account;

(b)
paid-in initial funds, members' contributions or the equivalent basic own-fund item for mutual and mutual-type undertakings;


(c)
paid-in subordinated mutual member accounts;

(d)
surplus funds that fall under Article 91(2) of Directive 2009/138/EC;

(e)
paid-in preference shares and the related share premium account;

(f)
a reconciliation reserve;

(2)
Paid-in subordinated liabilities valued in accordance with Article 75 of Directive 2009/138/EC.


· 
· 
· 
· 
Article 58bis COF1bis

(Article 94(1) of Directive 2009/138/EC)

Reconciliation Reserve

 (1)
The reconciliation reserve referred to in point (1)(f) of Article COF1 shall equal the total excess of assets over liabilities reduced by:

(a) 
the amount of own shares held by the insurance and reinsurance undertaking;

(b)
the foreseeable dividends and distributions;

(c)
the basic own-fund items included in points (a) to (e) of Article COF1, paragraph 1 of Article COF3 and paragraph 1 of Article COF7;

(d)
the restricted own-fund items that exceed the notional Solvency Capital Requirement in the case of ring-fenced funds in accordance with Article RFFOF2(2);
(e)
the amount of participations held in financial and credit institutions as referred to in Article 92(2) of Directive 2009/138/EC deducted in accordance with Article POF1. 
(2)
The reconciliation reserve shall include the amount of the excess of assets over liabilities that corresponds to the expected profit included in future premiums, to the extent that this is not already included in points (c) or (d) of paragraph 1. 

(3)
The determination of whether, and to what extent, the reconciliation reserve meets the criteria set out in Article COF2 shall not assess the permanent availability and subordination of the assets and liabilities that are included in computing the excess of assets over liabilities or the underlying items in the undertakings' financial statements.  

Article 59 COF2

(Article 94(1) of Directive 2009/138/EC)

Tier 1 – Criteria for classification

(1)
Basic own-fund items shall be deemed to substantially possess the characteristics set out in points (a) and (b) of Article 93(1) of Directive 2009/138/EC, taking into consideration the features set out in Article 93(2), where those items meet the following criteria and, where relevant, the requirements set out in paragraph 5 are met:

(a) the basic own fund item:
(i) 
in the case of an item referred to in paragraphs (1)(a) and (1)(b) of Article COF1, ranks after all other claims in the event of winding-up proceedings regarding the insurance or reinsurance undertaking; 

(ii) 
in the case of an item referred to in paragraphs (1)(c), (1)(e) and (2) of Article COF1, ranks only ahead of the items referred to in paragraphs (1)(a) and (1)(b) of Article COF1 or pari passu with these items,

(b)
the basic own-fund item does not include features which may cause the insolvency of the insurance or reinsurance undertaking or may accelerate the process of the undertaking becoming insolvent;

(c)
the basic own fund item is immediately available to absorb losses;
(d)
the basic own-fund item absorb losses at least once there is non-compliance with the Solvency Capital Requirement and does not hinder the recapitalisation of the insurance or reinsurance undertaking;
(e)
the basic own-fund item 
(i) 
in the case of an item referred to in paragraphs (1)(a) and (1)(b) of Article COF1, is undated;
(ii) 
in the case of an item referred to in paragraphs (1)(c), (1)(e) and (2) of Article COF1, is undated or has an original maturity of at least 30 years. The first ordinary contractual opportunity to repay or redeem the basic own-fund item does not occur before 5 years from the date of issuance. 
For the purposes of this Article, the exchange or conversion of a basic own-fund item into another Tier 1 basic own-fund item of at least the same quality or the repayment or redemption of a Tier 1 own-fund item out of the proceeds of another basic own-fund item of at least the same quality shall not be deemed to be a repayment or redemption. The exchange, conversion, repayment or redemption is subject to the approval of the supervisory authority;
(f)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b), (1)(c), (1)(e) and (2) of Article COF1, is only repayable or redeemable at the option of the insurance or reinsurance undertaking and shall not include any incentives to repay or redeem that item. Incentives to redeem are features included in basic own-fund items that increase the likelihood that an insurance or reinsurance undertaking will repay or redeem that basic own-fund item where it has the option to do so. The repayment or redemption of the basic own-fund item is subject to prior supervisory approval;
(g)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b), (1)(c), (1)(e) and (2) of Article COF1, provides for the suspension of repayment or redemption of that item in the event that there is non-compliance with the Solvency Capital Requirement or repayment or redemption would lead to such non-compliance until the undertaking complies with the Solvency Capital Requirement and the repayment or redemption would not lead to non-compliance with the Solvency Capital Requirement;
(h)
notwithstanding point (i), in the case of an item referred to in paragraphs (1)(a), (1)(b), (1)(c), (1)(e) and (2) of Article COF1, the insurance or reinsurance undertaking has full flexibility over the payment of interest or dividends on basic own-fund items;

(i)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b), (1)(c), (1)(e) and (2) of Article COF1, allows for the cancellation of the payment of interest or dividends in relation to that item in the event that there is non-compliance with the Solvency Capital Requirement or the payment of interest or dividends would lead to such non-compliance until the undertaking complies with the Solvency Capital Requirement and the payment of interest or dividends would not lead to non-compliance with the Solvency Capital Requirement,
where the item is a basic own-fund item referred to in points (1)(c), (1)(e) or (2) of Article COF1 this criteria is provided for in the terms of the contractual arrangement;

(j)
the basic own-fund item is free from encumbrances and is not connected with any other transaction, which when considered with the basic own-fund item, could result in that basic own-fund item not satisfying the requirements set out in Article 94(1) of Directive 2009/138/EC.

(2)
Where in accordance with point (e)(ii) of paragraph 1, a basic own-fund item includes a contractual opportunity to repay or redeem the item 5 years after the date of issuance, the supervisory authority shall for up to 10 years after the date of issuance make prior supervisory approval subject to the condition that the undertaking's Solvency Capital Requirement is exceeded by an appropriate margin taking into account the financial soundness of the undertaking. 
(3)
In the event referred to in point (g) of paragraph 1, the supervisory authority may exceptionally waive the suspension of repayment or redemption of that basic own-fund item provided that the basic own-fund item is exchanged for or converted into another Tier 1 own-fund item of at least the same quality and the Minimum Capital Requirement is complied even after the repayment or redemption.

(4)
In the event referred to in point (i) of paragraph 1, the supervisory authority may exceptionally waive the cancellation of the payment of interest or dividend, provided that the payment does not further weaken the solvency position of the insurance or reinsurance undertaking and the Minimum Capital Requirement is complied with even after the payment of interest or dividend is made.

(5)
Where the basic own-fund item is a basic own-fund item referred to in points (1)(c), (1)(e) or (2) of Article COF1, then that item shall possess one of the following principal loss absorbency mechanisms to be triggered at the trigger event specified in paragraph 7:

(a)
the basic own-fund item automatically converts into a basic own-fund item listed in (1)(a) or (1)(b) of Article COF1;

(b)
the nominal or principal amount of the basic own-fund item is written down pari passu by the amount by which the Solvency Capital Requirement is not complied with a basic own-fund item listed in (1)(a) or (1)(b) of Article COF1. In this case any future write-up of the nominal or principal amount of the basic own-fund item that has been written down shall only occur once the undertaking complies with the Solvency Capital Requirement. Write-up of the nominal or principal amount of the basic own-fund item is pari passu with a basic own-fund item listed in (1)(a) or (1)(b) of Article COF1; or

(c)
a principal loss absorbency mechanism that achieves an equivalent outcome to the principal loss absorbency mechanisms set out in points (a) or (b).

(6)
The nominal or principal amount of the basic own-fund item shall absorb losses at the trigger event. Loss absorbency resulting from the cancellation of, or reduction in, the payment of interest or dividends shall not be deemed to be sufficient to meet the requirement for a principal loss absorbency mechanism.

(7)
The trigger event referred to in paragraph 5 is significant non-compliance with the Solvency Capital Requirement, defined for the purposes of this Article as the earlier of the following events:

(a)
the amount of own-fund items eligible to cover the Solvency Capital Requirement is equal to or less than the 75 % of the Solvency Capital Requirement.

(b)
non-compliance with the Solvency Capital Requirement, where compliance with the Solvency Capital Requirement is not re-established within a period of three months of that non-compliance occurring.

Article 60 COF3

(Article 94(2) of Directive 2009/138/EC)

Tier 2 Basic own-funds – List of own-fund items

The following basic own-fund items shall be classified as Tier 2 provided that they meet the criteria set out in Article COF4:

(1)
the part excess of assets over liabilities, valued in accordance with Article 75 and Section 2 of Chapter VI of Directive 2009/138/EC, comprising the following items:

(a)
ordinary share capital and the related share premium account;

(b)
initial funds, members' contributions or the equivalent basic own-fund item for mutual and mutual-type undertakings;


(c)
subordinated mutual member accounts;

(d)
preference shares and the related share premium account;

(2)
Subordinated liabilities valued in accordance with Article 75 of Directive 2009/138/EC.

Article 61 COF4

(Article 94(2) of Directive 2009/138/EC)

Tier 2 Basic own-funds – Criteria for Classification

(1)
Basic own-fund items shall be deemed to substantially possess the characteristics in Article 93(1)(b) of Directive 2009/138/EC, taking into consideration the features set out in Article 93(2), where those items meet the following criteria:

(a)
the basic own-fund item ranks after the claims of all policy holders and beneficiaries and non-subordinated creditors;

(b)
the basic own-fund item does not include features which may cause the insolvency of the insurance or reinsurance undertaking or may accelerate the process of the undertaking becoming insolvent;

(c)
the basic own-fund item is undated or has an original maturity of at least 10 years. The first contractual opportunity to repay or redeem the basic own-fund item does not occur before 5 years from the date of issuance. For the purposes of this Article, the exchange or conversion of a basic own-fund item into another Tier 1 or Tier 2 basic own-fund item of at least the same quality or the repayment or redemption of a Tier 1 or Tier 2 basic own-fund item out of the proceeds of another basic own-fund item of at least the same quality shall not be deemed to be a repayment or redemption. The exchange, conversion, repayment or redemption is subject to the approval of the supervisory authority; 
(d)
the basic own-fund item is only repayable or redeemable at the option of the insurance or reinsurance undertaking and may include limited incentives to repay or redeem that basic own-fund item provided that these do not occur before 10 years from the date of issuance. The repayment or redemption of the basic own-fund item is subject to prior supervisory approval;

(e)
the basic own-fund item provides for the suspension of repayment or redemption of that item in the event that there is non-compliance with the Solvency Capital Requirement or repayment or redemption would lead to such non-compliance until the undertaking complies with the Solvency Capital Requirement and the repayment or redemption would not lead to non-compliance with the Solvency Capital Requirement;

(f)
the basic own-fund item provides for the deferral of the payment of interest or dividends in relation to that item in the event that there is non-compliance with the Solvency Capital Requirement or the payment of interest or dividends would lead to such non-compliance until the undertaking complies with the Solvency Capital Requirement and the payment of interest or dividends would not lead to non-compliance with the Solvency Capital Requirement;

(g)
the basic own-fund item is free from encumbrances and shall not be connected with any other transaction, which when considered with the basic own-fund item, could result in that basic own-fund item not satisfying the requirements set out in first paragraph of Article 94(2) of Directive 2009/138/EC.

(2)
In the event referred to in point (e) of paragraph 1, the supervisory authority may exceptionally waive the suspension of repayment or redemption of that basic own-fund item provided that the basic own-fund item is exchanged for or converted into another Tier 1 or Tier 2 basic own-fund item of at least the same quality and the Minimum Capital Requirement is complied with even after the repayment or redemption.

(3)
In the event referred to in point (f) of paragraph 1, the supervisory authority may exceptionally waive the cancellation of the payment of interest or dividend, provided that the payment does not further weaken the solvency position of the insurance or reinsurance undertaking and the Minimum Capital Requirement is complied with even after the payment of interest or dividend is made.

Article 64 COF7

(Article 94(3) of Directive 2009/138/EC)

Tier 3 Basic own-funds– List of own-fund items

The following basic own-fund items shall be classified as Tier 3 provided that they meet the criteria set out in Article COF8:

(1)
The part excess of assets over liabilities, valued in accordance with Article 75 and Section 2 of Chapter VI of Directive 2009/138/EC, comprising the following items:

(a)
subordinated mutual member accounts;


(b)
preference shares and the related share premium account;

(c)
an amount equal to the value of net deferred tax assets;

(2)
Subordinated liabilities valued in accordance with Article 75 of Directive 2009/138/EC.

Article 65 COF8

(Article 94(3) of Directive 2009/138/EC)

Tier 3 Basic own-funds– Criteria for classification

(1)
Basic own-fund items included in Tier 3 shall meet the following criteria:

(a)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b) and (2) of Article COF7, ranks after the claims of all policy holders and beneficiaries and non-subordinated creditors;

(b)
the basic own-fund item does not include features which may cause the insolvency of the insurance or reinsurance undertaking or may accelerate the process of the undertaking becoming insolvent;

(c)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b) and (2) of Article COF7, is undated or has an original maturity of at least 3 years. The maturity date shall be the first contractual opportunity to repay or redeem the basic own-fund item. For the purposes of this Article, the exchange or conversion of a basic own-fund item into another Tier 1, Tier 2 basic own-fund item or Tier 3 basic own-fund item of at least the same quality or the repayment or redemption of a Tier 1, Tier 2 basic own-fund item or Tier 3 basic own-fund item out of the proceeds of another basic own-fund item of at least the same quality shall not be deemed to be a repayment or redemption. The exchange, conversion, repayment or redemption is subject to the approval of the supervisory authority;
(d)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b) and (2) of Article COF7, is only repayable or redeemable at the option of the insurance or reinsurance undertaking and may include limited incentives to repay or redeem that basic own-fund item. The repayment or redemption of the basic own-fund item is subject to prior supervisory approval;

(e)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b) and (2) of Article COF7, provides for the suspension of repayment or redemption in the event that there is non-compliance with the Solvency Capital Requirement or repayment or redemption would lead to such non-compliance until the undertaking complies with the Solvency Capital Requirement and the repayment or redemption would not lead to non-compliance with the Solvency Capital Requirement;

(f)
the basic own-fund item, in the case of an item referred to in paragraphs (1)(a), (1)(b) and (2) of Article COF7, provides for the deferral of the payment of interest or dividends in the event that there is non-compliance with the Minimum Capital Requirement or the payment of interest or dividends would lead to such non-compliance until the undertaking complies with the Minimum Capital Requirement and the payment of interest or dividends would not lead to non-compliance with the Minimum Capital Requirement;

(g)
the basic own-fund item is free from encumbrances and is not connected with any other transaction, which when considered with the subordinated liability, could undermine the features that the item is required to possess in accordance with this Article.

(2)
In the event referred to in point (e) of paragraph 1, the supervisory authority may exceptionally waive the suspension of repayment or redemption of that basic own-fund item provided that the basic own-fund item is exchanged for or converted into another Tier 1, Tier 2 basic own-fund item or Tier 3 basic own-fund item of at least the same quality and the Minimum Capital Requirement is complied with even after the repayment or redemption.

Transitional Measures

Article 73 TOF1

Tier 1 – Transitional Arrangements

(1)
Notwithstanding Articles COF1 to COF8, basic own-fund items that were issued prior to the date of adoption of this Regulation, and which by that date complied with the laws, regulations and administrative provisions adopted pursuant to Directive 2002/83/EC, Directive 73/239/EEC and Directive 2005/68/EC, shall, without prejudice to Article EOF1, be included in Tier 1 or Tier 2 basic own funds for up to 10 years after the date referred to in Article 309 of Directive 2009/138/EC.
(2)
Without prejudice to Article EOF1 and notwithstanding Articles COF1 to COF8, insurance and reinsurance undertakings shall classify the basic own-fund items referred to in paragraph 1 in Tier 1 where in accordance with Article 27(3)(b) of Directive 2002/83/EC as in force on the last date of application of that Directive, that basic own-fund item:

(a)
ranks after the claims of all policy holders and beneficiaries and non-subordinated creditors; 
(b)
is fully paid-up;

(c)
has no specified maturity; 
(d)
is only repayable or redeemable at the option of the insurance or reinsurance undertaking and repayment or redemption of the basic own-fund item is subject to prior supervisory approval; 
(e)
allows the undertaking to cancel or defer the payment of interest or dividends in relation to that item;
(f)
provides for the loss-absorption capacity of the item, while enabling the insurance or reinsurance undertaking to continue its business.

(3)
Without prejudice to Article EOF1 and notwithstanding Articles COF1 to COF8, insurance and reinsurance undertakings shall classify all remaining basic own-fund items referred to in paragraph 1 in Tier 2







