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DRAFT COMMISSION DOCUMENT ON 
CRITERIA FOR ASSESSING THIRD COUNTRY EQUIVALENCE UNDER THE SOLVENCY II DIRECTIVE 2009/138/EC
Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
General
· We welcome the shift to a more outcomes focused approach based on principles rather than a strict list of criteria. In particular, we appreciate that articles RTCE7 and GSTCE 8 do not require a confidence level that is identical to Solvency II but make reference to a “level of certainty similar” to that of the Solvency II framework directive. This fosters international convergence without requiring third countries to copy Solvency II. 
· We fully support the overall goals, in particular, to “achieve international convergence on a risk based solvency regime for insurance and reinsurance” and to “ensure that there is a clear understanding of group risks and solvency”.
· Further guidance needs to be developed which defines how ‘cooperation and information sharing’ between Member State supervisory authorities and third country supervisory authorities will operate in practise. In particular, how it will operate in crisis situations or/and in the event of ‘non-cooperation’ between supervisory authorities.
· We welcome the reference to transitional measures in the cover note. It is unlikely that all relevant countries can be assessed in the first wave, and furthermore, Solvency II as well as third country supervisory regimes are still under development. It is important therefore that transitional measures are put in place before Solvency II comes into effect to ensure the level playing field is maintained and business flows are not disrupted.
Having regard to the Treaty (…),

Having regard to the Directive 2009/138/EC (…), and in particular Articles 172, 227 and 260 thereof,

Whereas:

(1) The assessments of whether a third country's solvency regime is equivalent under Art 172, 227 and/or 260 of Directive 2009/138/EC 
should be an ongoing process with the objective being to achieve international convergence on a risk-based solvency regime for insurance and reinsurance undertakings.
(2) Equivalence assessments carried out in accordance with Directive 2009/138/EC should ensure that the third country supervisory regime can demonstrate a similar level of policy holder and beneficiary protection as the one provided under Directive 2009/138/EC. 

(3) The assessment of whether the criteria used to assess third country equivalence have been met should be based on the substance of the requirements in that third country's supervisory regime, as well as how those requirements are implemented and enforced in practice
. 

(4) Where a third country's supervisory framework includes an internal model regime then that internal model regime should be equivalent to the internal model regime set forth in Directive 2009/138/EC in order for a third country to be deemed equivalent according to Art. 172, 227 and/or 260.

(5) Supervisory authorities in Members States and the supervisory authorities of equivalent third countries should cooperate
 and exchange information to ensure that there is a clear understanding of group risks and solvency. 
TITLE S

INSURANCE AND REINSURANCE UNDERTAKINGS

CHAPTER XX
SECTION XX

THIRD COUNTRY EQUIVALENCE
Article RTCE1
(Article 172 of Directive 2009/138/EC)
Criteria for assessing third country equivalence
1.
In accordance with Article 172 of Directive 2009/138/EC the criteria set out in Articles RTCE2 to RTCE7 shall be used to assess whether the solvency regime of a third country applied to reinsurance activities of undertakings with their head office in that third country is equivalent to that laid down in Title I of Directive 2009/138/EC.
2.  The assessment of whether the criteria are met shall assess the relevant legislation in that third country, as well as the implementation and application of that legislation and the practices of the supervisory authorities in that third country. 

Article RTCE2
(Article 172 of Directive 2009/138/EC)
Powers and responsibilities of third country supervisory authorities

1.
The supervisory authorities of the third country are provided with 
the necessary means, and have the relevant expertise, capacity, and mandate to achieve the main objective of supervision, namely the protection of policy holders and beneficiaries.

2.
The supervisory authorities of the third country are empowered by legislation to supervise insurance or reinsurance undertakings effectively and undertake a range of actions, including the ability to impose sanctions or to take enforcement action in relation to the insurance or reinsurance undertakings that it supervises.   

Article RTCE3

(Article 172 of Directive 2009/138/EC)

Taking-up of business

The taking-up of the business of reinsurance in the third country shall be subject to prior authorisation. Authorisation for the taking-up of the business shall be conditional on the undertaking meeting a clear set of written standards on a continuous basis. Such standards shall at least include requirements relating to the operation of the undertaking and requirements relating to refusal or withdrawal of the undertaking's authorisation.

Article RTCE4
(Article 172 of Directive 2009/138/EC)

System of Governance and Public Disclosure 
1.
The solvency regime of the third country shall require insurance and reinsurance undertakings carrying out reinsurance activities to have in place an effective system of governance which provides for sound and prudent management of the business. That system shall at least include an adequate transparent organisational structure with a clear allocation and appropriate segregation of responsibilities, requirements that persons managing the undertaking are fit and proper and effective processes to ensure the timely transmission of information to the relevant supervisory authorities. 
2.
The solvency regime of the third country shall require insurance and reinsurance undertakings carrying out reinsurance activities to have an effective risk-management system that can identify, measure, monitor, manage and report the risks to which the undertaking is or could be exposed. 
3.
The solvency regime of the third country shall require insurance and reinsurance undertakings carrying out reinsurance activities to establish and maintain risk-management, compliance, internal audit and actuarial functions.  
4.
The solvency regime of the third country shall require insurance and reinsurance undertakings carrying out reinsurance activities to disclose publicly, on at least an annual basis, a report on their solvency and financial condition or similar public disclosures made under other legal or regulatory requirements, to the extent that those disclosures are equivalent to the information required under Article 51 in both their nature and scope.
 
Article RTCE5
(Article 172 of Directive 2009/138/EC)

Changes in business, management or qualifying holdings 
The solvency regime of the third country shall require that proposed changes to the business or management of insurance or reinsurance undertakings carrying out reinsurance activities, or to qualifying holdings in such undertakings are consistent with maintaining the sound and prudent management of the insurance or reinsurance undertaking. 

Article RTCE6
(Article 172 of Directive 2009/138/EC)

Professional secrecy, exchange of information and promotion of supervisory convergence
1.
Without prejudice to paragraph 2, the supervisory authorities of the third country and supervisory authorities of Member States involved in the supervision of insurance and reinsurance undertakings carrying out reinsurance activities shall cooperate
 and, where relevant, ensure the effective exchange information.
2.
The supervisory authorities of the third country shall provide that all persons who are working or who have worked for the supervisory authorities, as well as auditors and experts acting on behalf of those authorities, are bound by the obligation of professional secrecy. 
3.
The obligations of professional secrecy, required by paragraph 2, shall extend to information received from supervisory authorities of Member States. 
Article RTCE7
(Article 172 of Directive 2009/138/EC)

Solvency Assessment

1.
The solvency regime of the third country shall require undertakings carrying out reinsurance activities to hold adequate financial resources for their reinsurance activities.

2.
The assessment of the financial position of undertakings carrying out reinsurance activities in the third country shall rely on sound economic principles and solvency requirements for reinsurance activities shall be based on an economic valuation of all assets and liabilities.

3.
The solvency regime of the third country shall require undertakings carrying out reinsurance activities to establish technical provisions with respect to all of their reinsurance obligations towards policy holders and beneficiaries of reinsurance contracts. 
4.
The solvency regime of the third country shall require that undertakings carrying out reinsurance activities only invest in relation to reinsurance activities in assets and instruments whose risks the undertaking concerned can properly identify, measure, monitor, manage, control and report. 

5.
The solvency regime of the third country shall require undertakings carrying out reinsurance activities to meet capital requirements for their reinsurance activities that are set at a level which ensures that in the event of significant losses policy holders and beneficiaries are adequately protected and that payments can continue to be made to them as they fall due to a level of certainty similar to that achieved by Article 101 of Directive 2009/138/EC. Those capital requirements shall be risk-based
 and capture all quantifiable unexpected risks. The calculation of capital requirements shall be prospective and ensure accurate and timely intervention by supervisory authorities of the third country. 

6.
The solvency regime of the third country shall require insurance and reinsurance undertakings carrying out reinsurance activities to meet the capital requirements referred to in paragraph 5 with own funds that are of a sufficient quality and which are able to absorb significant losses. Own-fund items considered by the supervisory authorities to be of a high quality 
shall absorb losses both in a going concern and in case of a winding up.  
TITLE G

INSURANCE AND REINSURANCE GROUPS

CHAPTER SCG

SOLVENCY CALCULATION AT GROUP LEVEL

SECTION 3
RELATED THIRD-COUNTRY INSURANCE AND REINSURANCE UNDERTAKINGS

Article GTCE1
(Article 227 of Directive 2009/138/EC)

Criteria for assessing third country equivalence

1.
In accordance with Article 227 (3) of Directive 2009/138/EC the criteria set out in Article RTCE7 shall be used to assess whether the solvency regime in a third country is equivalent to that laid down in Title I, Chapter VI of Directive 2009/138/EC. Those criteria shall apply to all insurance and reinsurance activities carried out by insurance and reinsurance undertakings. 

2.
The assessment of whether the criteria are met shall assess the relevant legislation in that third country regime, as well as the implementation and application of that legislation and the practices of the supervisory authorities in that third country. 

CHAPTER XX
THIRD COUNTRIES 

SECTION X
VERIFICATION OF EQUIVALENCE
Article GSTCE1
(Article 260 of Directive 2009/138/EC)

Parent undertakings outside the Community: verification of equivalence

1. In accordance with Article 260 (2) of Directive 2009/138/EC the criteria set out in Articles GSTCE2 to GSTCE8 shall be used to assess whether the prudential regime in a third country for the supervision of groups is equivalent to that laid down in Title III, Chapter VI of Directive 2009/138/EC. 

2.
The assessment of whether the criteria are met shall assess the relevant legislation in that third country regime, as well as the implementation and application of that legislation and the practices of the supervisory authorities in that third country. 
Article GSTCE2
(Article 260 of Directive 2009/138/EC)
Parent undertakings outside the Community: powers and responsibilities of third country group supervisor

1.
The supervisory authorities of the third country shall have the necessary means, and have the relevant expertise, capacity, and mandate to achieve the main objective of supervision, namely the protection of policy holders and beneficiaries.

2.
The supervisory authorities of the third country shall be empowered by legislation to supervise insurance or reinsurance undertakings which are part of a group. 
The supervision of insurance or reinsurance undertakings which are part of a group shall be carried out effectively and the supervisory authorities of the third country shall be empowered by legislation to undertake a range of actions, including the ability to impose sanctions or to take enforcement action in relation to the group that it supervises.   

3. 
The supervisory authorities of insurance and reinsurance undertakings which are part of a group shall be able to assess the risk profile and solvency and financial position of that group
. 
Article GSTCE3
(Article 260 of Directive 2009/138/EC)
Parent undertakings outside the Community: scope of group supervision

1.
The supervisory authorities of the third country shall have a legal or regulatory framework for determining which undertakings fall under the scope of supervision at group level.
 
2.  The scope of supervision at group level shall at least include all undertakings over which a participating undertaking, as defined by Article 212 of Directive 2009/138/EC, exercises dominant or significant influence. The scope may exclude undertakings where this would be inappropriate to the objectives of group supervision.
Article GSTCE4
(Article 260 of Directive 2009/138/EC)

Parent undertakings outside the Community: cooperation and exchange of information between supervisory authorities

Third-country supervisory authorities shall be empowered by legislation to enter into coordination arrangements to ensure that the requirement in Article 261 (2) of Directive 2009/138/EC can be met.

Article GSTCE5
(Article 260 of Directive 2009/138/EC)
Parent undertakings outside the Community: system of governance and public disclosure 
1.
The prudential regime of the third country shall require an effective system of governance at the level of the group which provides for sound and prudent management of the business. That system shall at least include an adequate transparent organisational structure with a clear allocation and appropriate segregation of responsibilities, requirements that persons managing the undertaking that are fit and proper and effective processes to ensure the timely transmission of information to the relevant supervisory authorities.
2.
The prudential regime of the third country shall require an effective risk-management system at the level of the group that can identify, measure, monitor, manage and report the risks to which the group is or could be exposed. 
3.
This prudential regime of the third country shall require the group to have sound reporting and accounting procedures to monitor and manage the intra-group transactions and the risk concentrations and require the group to report at least annually significant risk concentration at the level of the group and significant intra-group transactions. 
4.
The prudential regime of the third country shall require risk-management, compliance, internal audit and actuarial functions to be established and maintained effectively by the  group
.  

5.
The prudential regime of the third country shall require a report on the solvency and financial condition of the group to be disclosed on at least an annual basis or similar public disclosures made under other legal or regulatory requirements, to the extent that those disclosures are equivalent to the information required under Article 51 in both their nature and scope
. 
Article GSTCE6
(Article 260 of Directive 2009/138/EC)

Parent undertakings outside the Community: changes in business, management or qualifying holdings
The prudential regime of the third country shall require that proposed changes to the business or management of the group, or to qualifying holdings in the group are consistent with maintaining the sound and prudent management of the group. 

Article GSTCE7
(Article 260 of Directive 2009/138/EC)

Parent undertakings outside the Community: professional secrecy, exchange of information and promotion of supervisory convergence
1.
Without prejudice to paragraph 2, the supervisory authorities of the third country and supervisory authorities of Member States involved in the supervision of insurance and reinsurance undertakings which are part of a group shall cooperate and, where relevant, ensure the effective exchange information.

2.
The supervisory authorities of the third country shall provide that all persons who are working or who have worked for the supervisory authorities, as well as auditors and experts acting on behalf of those authorities, are bound by the obligation of professional secrecy. 

3.
The obligations of professional secrecy, required by paragraph 2, shall extend to information received from supervisory authorities of Member States. 
Article GSTCE8
(Article 260 of Directive 2009/138/EC)

Parent undertakings outside the Community: solvency assessment
1.
The prudential regime of the third country shall require the group to hold adequate financial resources.

2.
The assessment of the financial position of the group by the supervisory authorities of the third country shall rely on sound economic principles and the assessment of group solvency shall be based on an economic valuation of all assets and liabilities.

3.
The prudential regime of the third country shall require the group to establish technical provisions with respect to all of its insurance and reinsurance obligations towards policy holders and beneficiaries of insurance or reinsurance undertakings which are part of the group. 

4.
The prudential regime of the third country shall require that the group only invests in assets and instruments whose risks it can properly identify, measure, monitor, manage, control and report. 

5.
The supervisory authorities of the third country shall require the group to meet capital requirements that are set at a level which ensures that in the event of significant losses policy holders and beneficiaries are adequately protected and that payments can continue to be made to them as they fall due to a level of certainty similar to that achieved by Article 101 of Directive 2009/138/EC. Those capital requirements shall be fully
 risk-based and capture all quantifiable unexpected risks. The calculation of capital requirements shall be prospective and ensure accurate and timely intervention by supervisory authorities of the third country. 
6.
The supervisory authorities of the third country shall require the group capital requirement to be met with own funds that are of a sufficient quality and which are able to absorb significant losses. Own-fund items considered by the supervisory authorities to be of a high quality
 shall absorb losses both in a going concern and in case of a winding up.  
7.
The calculation of group solvency in the third country's prudential regime shall produce a level of policyholder protection
 that is at least equivalent to that achieved by either one of the calculation methods set out in Articles 230 and 233 of Directive 2009/138/EC or a combination of them
. The calculation shall ensure that there is no double use of own funds to meet the group capital requirement and that the intra-group creation of capital through reciprocal financing is eliminated.   
8.
The supervisory authorities of the third country shall require each insurance or reinsurance undertaking which is part of the group to maintain a minimum level of capital. 
�To clarify – as confirmed by the Commission the three equivalence assessments can be conducted separately, and are based on different criteria.


�It is important that supervisory practices are given adequate consideration.


�Please see comment H1 above.


�It is important that the process regarding co-operation between Member States and 3rd countries is further defined i.e. what happens in the event of non co-operation? Or in a crisis situation?


�Consistent with Level 1 text (Article 27)


�We agree that an equivalent level of supervisory reporting and public disclosure. However, we are of the opinion that other disclosure requirements, e.g. in accounting, could cover these requirements. Therefore, a separate report with the content of the SFCR should not be mandatory. This is in line with the Level 1 text which allows EEA-insurers to make reference to other public disclosure if equivalent in nature and scope. 


�See comment 5


�Level 1 text speaks of the “solvency regime applied to reinsurance activities of undertakings with their head office in that third country” (in contrast to the Reinsurance Directive which assesses equivalence on undertaking (=reinsurer) level). Therefore to apply Article 172 to all activities of undertakings carrying out reinsurance activities goes beyond the scope of the Level 1 text.


�Even Solvency II capital requirements might be considered as not fully risk-based (e.g. MCR).


�‘the highest quality’ implies the third country supervisory regime requires a tiering of own funds. We believe that the existence of a tier system for own funds should not be a prerequisite for recognising equivalence.


�RTCE7 should apply just to the solvency assessment on reinsurance activities as required by the Level 1 text (see comment 8). The solvency assessment under Article 227 will have to relate to all insurance activities and the insurance undertaking itself. Therefore a new article with the original language from RTCE7 should be inserted here.


�Solvency II Level 1 text does not require a supervisory assessment of the business strategy of the group.


� 


There should be flexibility afforded to the way groups organise their internal functions. There is not just one specific group structure; instead groups are structured in very different ways (financial holdings, strategic holdings, service holdings etc.). Thus, the organisation of functions in a group will vary from group to group and the requirements should be flexible. The key issue is that the risk management, compliance, internal audit and actuarial functions are effective. 





�See comment 6 


�See comment 9.


�See comment 10.


�It is important that the third country regime provides an equivalent level of policyholder protection but due to acceptable differences in methodology the result of the group solvency calculations may differ and due to these differences the Solvency II SCR might not always be higher than the third country’s “group SCR” calculation.


�Level 1 text allows supervisors to require a combination of these methods. Therefore, third country group regimes should be allowed to have “mixed” methods as well. 
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