ECO-SLV-10-140
EN
Brussels, 09.02.2010
Working document EIOPC/SEG/IM11/2010
DRAFT COMMISSION DOCUMENT ON 
THE PRINCIPLES AND METHODS FOR THE CALCULATION OF GROUP SOLVENCY UNDER DIRECTIVE 2009/138/EC
Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Article 234 thereof,

Whereas:

(1) Directive 2009/138/EC requires the calculation of the solvency at the level of the group to be carried out in accordance with method 1 (accounting consolidation-based method), unless its exclusive application would not be appropriate. The group supervisor should, when assessing whether method 2 (deduction and aggregation method) should be used instead of – or in combination with – method 1, take into account the nature, scale and complexity of the risks of the group
. 
(2) Directive 2009/138/EC provides that, where supervisory authorities consider that certain own funds eligible for the Solvency Capital Requirement of a related undertaking cannot effectively be made available to cover the Solvency Capital Requirement of the participating undertaking, those own funds may be included in the calculation only in so far as they are eligible for covering the Solvency Capital Requirement of the related insurance or reinsurance undertaking.  In this context, supervisory authorities should, where they consider that the own funds of a related insurance or reinsurance undertaking cannot effectively be made available for the covering the Solvency Capital Requirement of the participating insurance or reinsurance undertaking
, base their decisions on the existence of restrictions which affect either the fungibility of those own funds (i.e. the absence of dedication to a certain purpose) or the transferability of the related assets (i.e. the absence of significant obstacles to moving assets from one entity to another).
TITLE G
INSURANCE AND REINSURANCE GROUPS
CHAPTER SCG
SOLVENCY CALCULATION AT GROUP LEVEL
SECTION 1

GROUP SOLVENCY: CHOICE OF CALCULATION METHOD AND GENERAL PRINCIPLES
Article SCG1
(Art. 220 (2) of Directive 2009/138/EC)

Choice of method: criteria
Before deciding, in consultation with the other supervisory authorities and the group itself, in accordance with Article 220(2) of Directive 2009/138/EC, to apply to the group method 2 or a combination of methods 1 and 2 laid down in Article 233, the group supervisor, may base their assessment on the following criteria: 


(1) The level and quality of information available in relation to a related undertaking are not sufficient for it to be subject to method 1;
(2) An undertaking has only recently become a related undertaking;

(3) A related undertaking is not covered by the group internal model.
A decision by the group supervisor to apply to the group method 2 or a combination of methods 1 and 2 shall state the reasons on which it is based.  The group supervisor shall provide the group and the other supervisory authorities concerned with the reasoned decision.
The method chosen shall be applied in a consistent manner over time.
Article SCG2
(Art. 220 (2) of Directive 2009/138/EC)

[from our understanding the following provisions are not about the choice of method, but about the application of method 1 or 2]
Notwithstanding Article SCG1, the following related undertakings shall be treated for the purposes of the calculation of the solvency at the level of the group, unless they have been deducted from the own funds eligible for the group solvency by application of Article 229 of Directive 2009/138/EC, as follows:

(4) in the case method 1 is used, method 2 shall apply to the related insurance and reinsurance undertakings  or special purpose vehicles which are not a subsidiary undertaking or an undertaking linked with another undertaking by a relationship as set out in Article 12(1) of Directive 83/349/EEC;

(5) the provisions set out in 
Article 228 of Directive 2009/138/EC shall apply by analogy to related undertakings which are  institutions for occupational retirement provision
;
(6) the provisions set out in Article 228 of Directive 2009/138/EC shall apply by analogy to related undertakings which are non-regulated financial undertakings, in which case a notional solvency requirement shall be calculated;

(7) the provisions set out in [Level 2 Articles on the treatment of participations] shall apply to related undertakings which are non financial undertakings;

(8) the provisions set out in [Level 2 Articles on the treatment of participations] shall apply to the ancillary undertakings which are not a subsidiary undertaking or an undertaking linked with another undertaking by a relationship as set out in Article 12(1) of Directive 83/349/EEC.
Article SCG3
(Art. 222 (2) to (5) of Directive 2009/138/EC)

Availability at group level of the eligible own funds of related undertakings

1. Participating insurance or reinsurance undertakings and insurance holding companies shall, for all related undertakings which are subject to the application of method 1 or of method 2, provide the group supervisor with the information which is necessary for the purposes of the verifications to be carried out by the group supervisor in accordance with paragraphs 2 to 5 of Article 222 of Directive 2009/138/EC.
2. Before deciding, in accordance with paragraphs (3) and (4) of Article 222 of Directive 2009/138/EC, that certain own funds eligible for the Solvency Capital Requirement of a related undertaking may be included in the calculation only in so far as they are eligible for covering the Solvency Capital Requirement of that related undertaking, the group supervisor shall verify that those own funds cannot effectively be made available for covering the Solvency Capital Requirement of the participating insurance or reinsurance undertaking 
because at least one of the following conditions is met:
(9) The national legal or regulatory provisions applicable to those own funds are such that they are dedicated to a certain purpose;

(10) The national legal or regulatory provisions applicable to the assets corresponding to those own funds are such that those assets cannot be transferred to cover the Solvency Capital Requirement of the participating insurance or reinsurance undertaking;
(11) Making those own funds available for covering the Solvency Capital Requirement of the participating insurance or reinsurance undertaking would lead the relevant related undertaking to breach its Minimum Capital Requirement;

(12) Making those own funds available for covering the Solvency Capital Requirement of the participating insurance or reinsurance undertaking would not be possible within a maximum of 
 months.
In determining the amount of own funds which cannot effectively be made available for covering the Solvency Capital Requirement of the participating insurance or reinsurance undertaking, the group supervisor shall assess the restrictions that would exist in going concern
.  
The group supervisor shall also take into account any material costs that such use is likely to entail.
3. When considering whether certain own funds cannot effectively be made available for covering the Solvency Capital Requirement of the participating insurance or reinsurance undertaking, the group supervisor shall pay particular attention to at least the following items:
(13) Eligible own funds related to with profit business
;

(14) 
;

(15) Eligible hybrid capital and subordinated liabilities;

(16) 

In addition, any minority interests in the eligible own funds exceeding the Solvency Capital Requirement of a related undertaking shall not be considered as effectively available for the group
.
4. 
(17) 
(18) 




SECTION 2
GROUP SOLVENCY: CALCULATION METHODS

Article SCG4
(Art. 230 (2) of Directive 2009/138/EC)

Method 1: treatment of currency risk

Where the consolidated group Solvency Capital Requirement is calculated on the basis of the standard formula, the local currency referred to in the currency risk calculation under the standard formula shall be understood as the currency used for the preparation of the consolidated accounts.

Article SCG5
(Art. 230 (2) of Directive 2009/138/EC)

Method 1: minimum consolidated group Solvency Capital Requirement
Where the group supervisor decides, in accordance with Article 220(2) of Directive 2009/138/EC, to apply to the group a combination of methods 1 and 2, a minimum consolidated Solvency Capital Requirement shall be calculated for the part of the group which is covered by method 1.  The second, third and fourth subparagraphs of Article 230(2) shall apply to that minimum consolidated Solvency Capital Requirement.

Article SCG6
(Art. 233 (3) (a) and (b) of Directive 2009/138/EC)

Method 2: elimination of capital charges on intra-group transactions
For the purposes of points a and b of Article 233 (3) of Directive 2009/138/EC, the Solvency Capital Requirement of the participating insurance or reinsurance undertaking and of the related insurance or reinsurance undertakings shall be recalculated net of any intra-group transactions.

However, the Solvency Capital Requirement of the participating insurance or reinsurance undertaking and of the related insurance or reinsurance undertakings recalculated in accordance with the first subparagraph shall not be lower than their Minimum Capital Requirement.
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�The choice of the method should be based on an assessment at group level.


�In line with the wording of the FD.


�It in needs to be made clearer that method 2 would only be used to aggregate the solvency requirements of the related undertakings not meeting the criteria listed here with the related undertakings for which method 1 has been used. 


�As indicated in the title of the paragraph, it should be about criteria being used for choosing the method rather than about conditions being met.


�The current drafting of this article does not consider insurer’s input into the choice of the consolidation method and is focused on supervisor’s discretion contrary to the second paragraph of article 220(2).


�What about the second paragraph of art 228?


�Should include reference to IORP directive.


�not in line with the Level I text (it is not required that capital can be transferred in both directions - from subsidiary to parent undertaking, but not vice versa).


�This could be interpreted in the way that each related undertaking has non transferable own funds of at least the amount of the MCR. Consequently the sum of the MCR of related undertakings would only be eligible for own funds at group level at the amount of the percentage share described in SCG3 4. We believe this is far more than intended by the framework directive.


If any additional quantitative limit is intended (although we do not see any imperative for that), it should be introduced in SCG3 4. and not in SCG3 2., where qualitative conditions for non transferability are listed. 





�This is too short, some types of assets cannot de sold in this delay, for example property. We suggest instead to align with the timeline with the maximum recovery period.


�Availability should only be assessed on a going concern basis.


�With profit business is not defined under Solvency II.


�Covered by art 222 (5)


�As per our comments on IM7, deferred tax assets which when calculated in line with the economic valuation principles set out in the Directive should be eligible as Tier 1 just like any other assets, also at Group level.


�Members feedback is required on the CRO Forum proposal to add a sentence “Own funds that all not eligible to cover losses in the group should be flagged in the group own funds”.   This will give better insight in the group solvency position, as these own funds can still be used to cover losses (SCR) in part of the group.


�We do not understand the rationale behind the proposed approach in SCG3 (4) but we clearly realise it is not in line with what is intended in Art 222 (3). This is because although it may appear that the group SCR remains unaffected at first, the proposal implicitly reduces the group diversification effects (and hence increases the group SCR) by reducing the own funds available to cover the Group SCR. In other terms, Art. SCG3 (4) is contradictory to Art. 222 (4) of Directive 2009/138/EC as the latter refers to solo SCRs rather than solo SCRs adjusted for diversification benefits.


As currently drafted, the diversification is systematically recognized as non fungible. We believe that diversification benefits could be fungible in some cases based on active capital/liquidity management. We believe that this sub-article should be deleted to keep the level 2 text as a reference. 


Indeed, in our opinion any limitations of fungibility and transferability should only be reflected in the amount of own funds available at group level without any adjustment being made to the Group (or solo) SCRs as this would result in double counting the fungibility/transferability limitations. We feel that our proposed approach is clearly in line with what is intended with art 222 (3) of the FD.


� Although we welcome the recognition of the fact the best possible way of addressing transferability/fungibility constrains is through the use of IM, we urge the EC not pre-empt the way in which this will be done in practice. 





�The phrase “… net of any intra-group transactions …” should be clarified. In particular, it should not be required to unbundle group-internal reinsurance arrangements.


�?
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